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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-3) 
FOREIGN CURRENCIES 


QUARTERLY RATES OF EXCHANGE: 
JANUARY 1 THROUGH MARCH 31, 1995 


The table below lists rates of exchange, in United States dollars for 
certain foreign currencies, which are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve of New York under 
provisions of 31 U.S.C. 5151, for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 





US. 
Country Name of currency dollars 


$0.770300 

0.091418 

0.031279 

N/A 

0.712504 

0.118138 

0.163787 

0.209908 

0.186585 

0.643211 

0.129224 

0.031875 

N/A 

1.544000 

0.000616 

0.009948 

0.392188 

0.181818 

0.574152 

0.639600 

0.147384 

Philippines N/A 
Portugal 0.006262 
Singapore 0.687758 
South Africa, Republic of 0.281611 
Spain 0.007582 
Sri Lanka 0.020101 
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FOREIGN CURRENCIES—Quarterly rates of exchange: January 1 through 
March 31, 1995 (continued): 





US. 
Country Name of currency dollars 


0.134137 

Switzerland 0.761615 

Baht (tical) 0.039817 

United Kingdom Pound 1.562400 
Venezuela Bolivar 








Dated: January 5, 1995. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





(T.D. 95-4) 
FOREIGN CURRENCIES 


DaiLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR DECEMBER 1994 
The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 


has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, December 26, 1994. 
Greece drachma: 


December 1, 1994 $0.004118 
December 2, 1994 .004112 
December 5, 1994 .004124 
December 6, 1994 .004117 
December 7, 1994 .004124 
December 8, 1994 .004108 
December 9, 1994 .004104 
December 12, 1994 .004112 
December 13, 1994 .004116 
December 14, 1994 .004116 
December 15, 1994 .004116 
December 16, 1994 .004115 
December 19, 1994 .004111 
December 20, 1994 .004112 
December 21, 1994 .004117 
December 22, 1994 .004093 
December 23, 1994 .004088 
December 27, 1994 .004099 
December 28, 1994 .004112 
December 29, 1994 .004163 
December 30, 1994 .004159 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
December 1994 (continued): 


South Korea won: 


December 1, 1994 $0.001254 
December 2, 1994 .001255 
December 5, 1994 .001257 
December 6, 1994 .001258 
December 7, 1994 .001259 
December 8, 1994 .001259 
December 9, 1994 .001259 
December 12, 1994 .001258 
December 13, 1994 .001257 
December 14, 1994 .001257 
December 15, 1994 .001256 
December 16, 1994 .001256 
December 19, 1994 .001265 
December 20, 1994 .001256 
December 21, 1994 .001258 
December 22, 1994 .001258 
December 23, 1994 .001259 
December 27, 1994 .001259 
December 28, 1994 .001260 
December 29, 1994 .001261 
December 30, 1994 .001262 


Taiwan N.T. dollar: 


December 1, 1994 $0.038023 
December 2, 1994 .037951 
December 5, 1994 .037994 
December 6, 1994 .037994 
December 7, 1994 .038023 
December 8, 1994 .037979 
December 9, 1994 .037922 
December 12, 1994 .037850 
December 13, 1994 .037879 
December 14, 1994 .037850 
December 15, 1994 .037936 
December 16, 1994 .037864 
December 19, 1994 .040900 
December 20, 1994 .037836 
December 21, 1994 .037879 
December 22, 1994 .037850 
December 23, 1994 .037850 
December 27, 1994 .037807 
December 28, 1994 .037807 
December 29, 1994 .037893 
December 30, 1994 .038037 


Dated: January 5, 1995. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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(T.D. 95-5) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR DECEMBER 1994 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 94-78 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, December 26, 1994. 


Australia dollar: 
December 15, 1994 $0.777800 


Italy lira: 


December 19, 1994 $0.000607 
December 20, 1994 .000606 


New Zealand dollar: 


December 9, 1994 $0.634600 
December 12, 1994 .635200 
December 13, 1994 .637000 
December 14, 1994 .638500 
December 15, 1994 .641000 
December 16, 1994 .639000 
December 19, 1994 .640000 
December 20, 1994 .638400 
December 21, 1994 .638200 
December 22, 1994 .640500 
December 23, 1994 .642500 
December 27, 1994 .642500 
December 28, 1994 .642800 
December 29, 1994 .642500 
December 30, 1994 .640200 


Dated: January 5, 1995. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 3, 1995. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF POLYGALACTURONIC ACID 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of polygalacturonic acid (CAS—25990-10-7). Comments 
are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before February 17, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW,, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
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tions and Rulings, located at Franklin Court, 1099 14th St., NW, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of polygalacturonic acid (CAS-25990-10-7). Comments 
are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 894549, issued March 9, 1994, 
polygalacturonic acid was classified under subheading 3913.90.2050, 
HTSUSA, which provides for “polysaccharides and their derivatives: 
Other.” NYRL 894549 is set forth as “Attachment A” to this document. 

Customs Headquarters is of the opinion that NYRL 894549 erro- 
neously classified polygalacturonic acid in subheading 3913.90.2050, 
HTSUSA, because Customs has now determined that polygalacturonic 
acid is a pectic substance derived from pectin, and is properly classifi- 
able within subheading 1302.20.0000, HTSUSA. 

Customs intends to modify NYRL 894549 to reflect proper classifica- 
tion of this item in subheading 1302.20.0000, HTSUSA, which provides 
for “Vegetable saps and extracts; pectic substances, pectinates and pec- 
tates * * *; Pectic substances, pectinates and pectates.” Before taking 
this action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HRL) 956388 modify- 
ing NYRL 894549 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: January 3, 1995. 


JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, March 9, 1994. 


Category: Classification 
Tariff No. 3913.90.2050, 


2916.33.5000 and 2904.90.4700 
Ms. JOAN VON DOEHREN 


INTERCHEM CORPORATION 
120 Rt. 17 North, Suite 115 
Paramus, NJ 07652 


Re: The tariff classification of Polygalacturonic acid (CAS-25990-10-7); Potassium phe- 
nylacetate 64% aqueous solution (CAS—13005-36-2); and 4-Chlorobenzenesulfony] 
chloride (CAS-98-60-2), all in bulk form, from Switzerland, France, and Belgium 
(respectively). 


DEAR MS. VAN DOEHREN: 

In your letter dated January 26, 1994, you requested a tariff classification ruling. 

Polygalacturonic acid is a polysaccharide which, you indicate, is used in the formulation 
of cough suppressants. Potassium phenylacetate 64% aqueous solution and 4-Chloroben- 
zenesulfonyl chloride are, you indicate, used as “intermediates” in the production of 
pharmaceuticals. 

The applicable subheading for Polygalacturonic acid will be 3913.90.2050, Harmonized 
Tariff Schedule of the United States (HTS), which provides for polysaccharides and their 
derivatives: other. The rate of duty will be 5.8 percent ad valorem. 

The applicable subheading for Potassium phenylacetate 64% aqueous solution will be 
2916.33.5000, HTS, which provides for phenylacetic acid, its salts and esters: other: other: 
other. The rate of duty will be 3.7 cents per kilogram plus 17.9 percent ad valorem. 

The applicable subheading for 4-Chlorobenzenesulfony] chloride will be 2904.90.4700, 
HTS, which provides for sulfonated, nitrated or nitrosated derivatives of hydrocarbons, 
whether or not halogenated: other: other: aromatic: other. The rate of duty will be 3.7 cents 
per kilogram plus 15.9 percent ad valorem. 

This merchandise may be subject to the regulations of the Environmental Protection 
Agency, Office of Pesticides and Toxic Substances. You may contact them at 402 M Street, 
S.W., Washington, DC 20460, telephone number (202) 554-1404) or EPA Region II at (908) 
321-6669. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CusTOMS SERVICE 
Washington. DC 


Category: Classification 
Tariff No. 1302.20.0000 
Ms. JOAN VON DOEHREN 


INTERCHEM CORPORATION 
120 Rt. 17 North, Suite 115 
Paramus, NJ 07652 


Re: Modification of New York Ruling Letter 894549 concerning the tariff classification of 
Polygalacturonic acid (CAS-25990-10-7). 


DEAR Ms. VON DOEHREN: 
This letter is to advise you that Customs has modified New York Ruling Letter (NYRL) 


894549, dated March 9, 1994, regarding the classification of polygalacturonic acid 
(CAS-25990-10-7). 


Facts: 


On March 9, 1994, NYRL 894549, classified this product under subheading 
3913.90.2050, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for “Polysaccharides and their derivatives * * * Other,” with a rate of duty 
at 5.8 percent ad valorem. 


Issue: 


What is the proper classification under the HTSUSA for polygalacturonic acid 
(CAS-25990-10-7)? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined 
first in accordance with the terms of the headings which must be read in conjunction with 
the relative section and chapter notes. If GRI 1 fails to classify the goods and if the headings 
and legal notes do not otherwise require, the remaining GRI’s are applied in their appropri- 
ate order. The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN’s), facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI’s. 

This product, polygalacturonic acid is a polysaccharide which is used in the formulation 
of cough suppressants. According to the Customs laboratory report, it has been determined 
that polygalacturonic acid is a pectic substance, derived from pectin. Pursuant to EN 
13.02(B), pectic substances are polysaccharides of which the basic structure consists of 
polygalacturonic acids. Thus, as a pectic substance, polygalacturonic acid is properly clas- 
sifiable under subheading 1302.20.0000, HTSUSA. 


Holding: 

The product, polygalacturonic acid (CAS-25990-10-7), is classifiable in subheading 
1302.20.0000, HTSUSA, which provides for “Vegetable saps and extracts; pectic sub- 
stances, pectinates and pectates * * *: Pectic Substances, pectinates and pectates,” duti- 
able at the general column one rate of duty, 5 percent ad valorem. 

Accordingly, NYRL 894549, dated March 9, 1994, is hereby modified so that it is consis- 
tent with this ruling. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF A NYLON 
BAG SOLD WITH A BEACH BLANKET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a nylon bag sold with a beach blanket. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before February 17, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER IN FORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, (202) 482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a nylon bag sold with a beach blanket. 

In New York Ruling Letter (NYRL) 882874, dated March 8,1993, a 
nylon bag sold with a beach blanket was classified with the blanket in 
subheading 6307.90.9986, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for other made up textile articles of 
Section XI, HTSUS. This ruling letter is set forth in Attachment A to 
this document. 

However, Customs has concluded that the classification of the bag in 
subheading 6307.90.9986, HTSUS, is in error. Customs is of the opinion 
that the bag is separately classifiable in subheading 4202.92.3030, 
HTSUS, which provides for travel, sports and similar bags of man-made 
fibers. Customs intends to modify NYRL 882874 to reflect the proper 
classification of the merchandise in subheading 4202.92.3030, HTSUS. 
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Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modifying NYRL 
882874 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 29, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, March 8, 1993. 


Category: Classification 
Tariff No. 6307.90.9986 
Mk. JOHN A. SLAGLE 
DIRECTOR, CUSTOMS Laws & REGULATIONS 
WoLF D. BARTH Co., INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re. The tariff classification of a “Beach Blanket” from China. 


DEAR MR. SLAGLE: 

In your letter dated January 12, 1993, on behalf of Rolle’ Ltd., Mt. Laurel, New Jersey, 
you requested a tariff classification ruling. 

The sample submitted is a “Beach Blanket” composed of an exterior surface of 100 per- 
cent cotton terry cloth and one of 100 percent cotton twill fabric. Sewn onto each corner isa 
round patch similar to the VELCRO brand loop fastener that can be used to attach other 
blankets. The “Beach Blanket” features a pocket at one end which contains a plastic inflat- 
able pillow and secured by strips similar to the VELCRO brand loop fastener. The article is 
contained in a nylon bag with draw cord closure, a handle and a strap. The sample is being 
returned as requested. 

The applicable subheading for the “Beach Blanket” will be 6307.90.9986, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other made up articles * * * 
Other: Other, Other. The rate of duty will be 7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York, Seaport. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
Category: Classification 


Tariff No. 4202.92.3030 
JOHN A. SLAGLE 


DIRECTOR, CUSTOMS LAWS & REGULATIONS 
Wo LF D. BarTH & Co., INC. 

7575 Holstein Avenue 

Philadelphia, PA 19153 


Re: Modification of NYRL 882874; tariff classification of a nylon bag for a beach blanket; 
GRI 5(a); of a kind normally sold therewith; GRI 3(b); composite goods. 


DEAR Mk. SLAGLE: 

In New York Ruling Letter (NYRL) 882874, dated March 8,1993, you were advised that a 
beach blanket and a nylon bag were classified together in subheading 6307.90.9986, Har- 
monized Tariff Schedule of the United States (HTSUS), which provides for other made up 
textile articles. We have had occasion to review NYRL 882874 and find that the classifica- 
tion of the nylon bag was in error. 


Facts: 


The submitted sample is described as a “Beach Blanket.” The article measures approxi- 
mately 80 inches by 44 inches and features a surface layer of 100 percent cotton terry cloth; 
and a bottom layer of 100 percent cotton twill fabric. A round patch with hook and loop fas- 
teners has been sewn onto each corner, so that individual blankets may be attached to one 
another. The corners are waterproof and contain galvanized steel disks. The item features 
a pocket, secured by hook and loop fasteners, which contains a plastic inflatable pillow. 

An accompanying nylon bag may be used to hold the “Beach Blanket.” It measures 


approximately 24 inches in length by 15 inches in width and is composed of woven nylon. 
The bag features a drawstring closure, plastic hardware and a polypropylene handle and 
shoulder strap. A pocket secured by hook and loop fasteners, and measuring approximately 
9 inches by 7% inches, has been sewn to the front of the bag. 

Accompanying marketing materials describe the bag as a “Back-pack Tote Bag— 
constructed of heavy duty waterproof nylon.” In addition, a hangtag affixed to the bag 
states: 


IT’S IN THE BAG! 

The original Rolle Bag makes carrying the blanket and other beach supplies a 
breeze. Features multiple position strap (converts to back pack, fanny bag, shoulder 
bag, etc.), interior key hook, wet/dry pocket and more. 


Issue: 
What is the proper tariff classification for the carrying bag? 


Law and Analysis: 


In NYRL 882874, the “Beach Blanket” was classified in heading 6307, HTSUS, which 
provides for other made up textile articles. The bag was classified in the same heading on 
the basis of General Rule of Interpretation (GRI) 5(a), which reads as follows: 


Camera cases, musical instrument cases, gun cases, drawing instrument cases, neck- 
lace cases and similar containers, specially shaped or fitted to contain a specific article 
or set of articles, suitable for long-term use and entered with the articles for which 
they are intended, shall be classified with such articles when of a kind normally sold 
therewith. This rule does not, however, apply to containers which give the whole its 
essential character. 


We concluded that the nylon bag met the requirements of GRI 5(a). Accordingly, the bag 
was classified with the blanket. 
The Explanatory Note (EN) to GRI 5(a) provides that: 
(I) This Rule shall be taken to cover only those containers which: 


(1) are specially sha or fitted to contain a specific article or set of 
articles, i.e., they are designed specifically to accommodate the article 
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for which they are intended. Some containers are shaped in the form of 
the article which they contain; 

(2) are suitable for long-term use, i.e., they are designed to have a durability 
comparable to that of the articles for which they are intended. These containers 
also serve to protect the article when not in use (during transport or storage, for 
example). These criteria enable them to be distinguished from simple packings; 

(3) are presented with the articles for which they are intended, He 3 or not 
the articles are packed separately for convenience of transport. Presented sepa- 
rately the containers are classified in their appropriate headings; 

(4) are of a kind normally sold with such articles; an 

(5) do not give the whole its essential character. 

(Emphasis added). 
In order for the nylon bag to be classified with the blanket, it must meet the criteria set 
forth above. 

In NYRL 882874, we erroneously concluded that the bag was classifiable with the blan- 
ket pursuant to GRI 5(a). The bagresembles a large tote bag or a duffel bag and is marketed 
for use as a back pack, fanny bag or shoulder bag. Consequently, it has significant uses 
other than to hold and carry the blanket. For this reason, the bag is not “ofa kind normally 
sold with” its contents. 

Moreover, the bag is larger than necessary to store the blanket and is promoted as an 
article for carrying various beach supplies. It is not internally fitted to hold its contents and 
is not shaped to the form of the blanket. Therefore, the bag has not been designed to specifi- 
cally accommodate the blanket. As the bag does not meet two of the criterion set forth 
above, GRI 5(a) is inapplicable. 

GRI 3(b) states: 


Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, which cannot be classified by reference to 3(a), shall be classified 
as if they consisted of the material or component which gives them their 
collantial character (emphasis added). 


On occasion, we have determined that a carrying bag and its contents may be classified as 
composite good, with the essential character imparted by the contents. See Headquarters 
Ruling Letter (HRL) 955787, dated April 26, 1994 (carrying bag classified with boxer 
shorts); HRL 087280, dated July 16, 1990 (carrying bag classified with ponchos); HRL 
086343, dated July 13, 1990 (carrying bag classified with windbreaker); HRL 086344, dated 
July 5, 1990 (carrying bag classified with coveralls). Thus, GRI 3(b) provides an alternative 
basis by which a carrying bag may be classified with its contents. 
The EN to GRI 3(b) provides in pertinent part that: 


For the purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other to 
form a practically inseparable whole but also those with separable components, 
provided these components are adapted one to the other and are mutually 
complementary and that together they form a whole which would not nor- 
mally be offered for sale in separate parts (emphasis added). 


In this instance, the nylon bag is in the nature of a tote bag or shoulder bag for carrying 
various personal effects. It is of a durable construction and would normally be sold as an 
independent product in its own right. Consequently, in this instance the carrying bag and 
the blanket do not comprise a composite article. 

As the nylon bag cannot be classified with the blanket, it must be classified under the 
heading which most specifically describes it. Therefore, it is classifiable in heading 4202, 
HTSUS, which provides in pertinent part for travel, sports and similar bags. 

Holding: 

NYRL 882874 is hereby modified. The “Beach Blanket” is classifiable in subheading 
6307.90.9989, HTSUS, which provides for other made up textile articles. The applicable 
rate of duty is 7 percent ad valorem. 

The nylon bag is classifiable in subheading 4202.92.3030, HTSUS, which provides for 
travel, sports and similar bags, with outer surface of textile materials: other, other: of man- 
made fibers: other. The applicable rate of duty is 20 percent ad valorem. The textile cate- 
gory is 670. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
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gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U,S, Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) Categories, you should contact the local 
Customs office prior to importing the merchandise to determine the status of any import 
restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SILK-KNIT GARMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain silk-knit garments. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before February 17, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue. 
N.W,, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W.,, Suite 
4000, Washington DC. 


FOR FURTHER INFORMATiON CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930(19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
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ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain silk-knit garments. 

In District Decision ruling letter (DD) 868592, dated December 3, 
1991, a woman’s silk-knit garment featuring a drawstring waist was 
classified as a pullover in subheading 6110.90.0082, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA). This ruling letter 
is set forth in “Attachment A”. Since the issuance of DD 868592 this 
office has addressed the classification of these types of garments on 
numerous occasions and it is our opinion that the outcome in DD 
868592 is in error. 

At issue in this proposed modification is whether the presence of a 
drawstring waist precludes the silk knit garment from classification in 
heading 6109, HTSUSA, which provides for, among other things, sing- 
lets, tank tops and similar garments. Customs is of the opinion that 
heading 6109, HTSUSA, provides for underwear type garments such as 
the silk-knit garment at issue. 

Customs intends to modify DD 868592 to reflect proper classification 
of the silk knit garment in subheading 6109.90.2020, HTSUSA, if 
imported as a woman’s garment, and subheading 6109.90.2010, 
HTSUSA, if imported as a man’s garment. Before taking this action, 
consideration will be given to any written comments timely received. 
Proposed Headquarters Ruling Letter (HQ) 957132, is set forth in 
“Attachment B” to this document. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: December 29, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Jamaica, NY, December 3, 1991. 


Category: Classification 


Tariff No. 6110.90.0082 
Ms. JUDITH SCHECHTER 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
12 East 49th Street 
New York, NY 10017 


Re: The tariff classification of a woman’s silk knit pullover from China. 


DEAR Ms. SCHECHTER: 


In your letter dated October 29, 1991, you requested a classification ruling on behalf of 
Terramar Sports. 

The submitted sample, style 91-3023-5, is a woman’s 100% silk knit pullover that fea- 
tures a drawstring waist, long sleeves and ribbed sleeve cuffs and neckline. The sample is 
being returned to you. 

Theapplicable subheading for the garment is6110.90.0082, Harmonized TariffSchedule 
of the United States Annotated, which provides for sweaters, pullovers, sweatshirts, waist- 
coats and similar articles, knitted or crocheted: of other textile materials: other: other: of 
silk: containing 70% or more by weight of silk or silk waste: women’s or girls’. The rate of 
duty will be 6% ad valorem. 

This ruling is being issued under provisions of Section 177 of the Customs Regulations. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA, 
Area Director, 
J.F-K. Airport Area. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
Category: Classification 
Tariff No. 6109.90.2020 and 6109.90.2010 
JUDITH SCHECHTER, Esq. 


GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
12 East 49th Street 
New York, NY 10017 


Re: Modification of DD 868592; tariff classification of a woman’s silk knit garment; head- 


ing 6109, HTSUSA, provides not only for T-shirts, but also for singlets, tank tops and 
similar garments. 


DEAR MS. SCHECHTER: 

On December 3, 1991, our New York office issued to you, on behalf of your client Terra- 
mar Sports, District Decision letter 868592, which held that a silk knit garment featuringa 
drawstring waist was classifiable as a pullover garment in heading 6110, HTSUSA. This 
office has had occasion to review that ruling and has determined that it is in error. 


Facts: 
The merchandise in question, style 91-3023-5, is a woman’s 100 percent silk: knit pull- 


over featuring a drawstring waist, long sleeves and ribbed sleeve cuffs and neckline. DD 
868592 classified the garment as a pullover in subheading 6110.90.0082, HTSUSA. 
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Issue: 


Whether the presence of a drawstring waist precludes the instant garment from classifi- 
cation in heading 6109, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that classification be determined according to the terms of the head- 
ings and any relative section or chapter notes. Where goods cannot be classified solely on 
the basis of GRI 1, the remaining GRI will be applied, taken in order. 

Heading 6109, HTSUSA, provides for T-shirts, singlets, tank tops and similar garments, 
knitted or crocheted. The Explanatory Notes (EN) tothe Harmonized Commodity Descrip- 
tion and Coding System constitute the official interpretation of the scope and content of the 
tariff at the international level. The EN to heading 6109, HTSUSA, state: 


The term “T-shirts” means lightweight knitted or crocheted garments of the vest 
type, of cotton or man-made fibre, not napped, nor of pile or terry fabric, in one or more 
colours, with or without pockets, with long or short close-fitting sleeves, without but- 
tons or other fastenings, without collar, without opening in the neckline, having a 
close-fitting or lower neckline (round, square, boat-shaped or V-shaped). These gar- 
ments may have decoration, other than lace, in the form of advertising, pictures or an 
inscription in words, obtained by printing, knitting or other process. The bottom of 
these garments, usually hemmed, is never made with a ribbed waistband, drawstring 
or other means of tightening. 

This heading also includes singlets and other vests. (Emphasis added). 

“Singlet” is defined as: 


an athletic jersey; undershirt. Webster’s Ninth New Collegiate Dictionary at 1100, 
(1983) 


“Vest” is defined as: 


aman’s sleeveless undershirt; a knitted undershirt for women. Webster’s Ninth New 
Collegiate Dictionary at 1312, (1983) 


It should be clear that the EN to heading 6109, HTSUSA, not only provide for T-shirts 
(and the definition thereof), but in addition, the heading provides for singlets and 
vests. As such, as per their definitions, “singlet” and “vest” are underwear-type shirts 
and are consequently prima facie provided for at the international level in heading 6109, 
HTSUSA. Customs has ruled on virtually identical merchandise on numerous times and 
has determined that these underwear type garments are provided for in heading 6109, 
HTSUSA (See HQ 951315, dated April 9, 1993 and HQ 951074, dated April 24, 1992). 

The subject garment which has a bottom drawstring, is not intended as what is commer- 
cially recognized as a T-shirt. It is on the other hand, the class or kind of merchandise that 
is commonly and commercially known in the United States as long underwear. Further- 
more, based on a copy of Terramar’s 1992 Fall/Winter catalog, the basis of the firm’s busi- 
ness is underwear and the catalog clearly promotes the merchandise as such: 


THE TERRAMAR STORY 


Over 12 years ago, Terramar was the first company to develop and introduce silk 
knitted underwear to America and since that time our THER ILK underwear has 
enjoyed a worldwide reputation as the leading brand * * * 

Introduced in 1989, the new TRANSPORT underwear is now considered one of the 
— comfortable, and most technically advanced high performance underwear avail- 
able * * 

To match its state-of-the-art product technology, Terramar has also developed some 
new and exciting merchandising aids including new product packaging and profes- 
sionally designed floor racks all designed to help you see more Terramar underwear. 


Based upon the garment, earlier Customs rulings, and the garment’s recognition com- 
monly and commercially as underwear, the subject garment is classifiable as a similar gar- 
ment, i.e., undershirt, in heading 6109, HTSUSA. 

Holding: 


The subject garment, referenced style number 91-3023-5, is classifiable in subheading 
6109.90.2020, HTSUSA, which provides for, inter alia, singlets, tank tops and similar gar- 
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ments, knitted or crocheted, of other textile materials, other, women’s or girls’: containing 
70 percent or more by weight of silk or silk waste. The applicable rate of duty is 17 percent 
ad valorem and the textile quota category is 739. 

When imported as a men’s garment, it is classifiable in subheading 6109.90.2010, 
HTSUSA, which provides for, inter alia, singlets, tank tops and similar garments, knitted 
or crocheted, of other textile materials, other, men’s or boys’: containing 70 percent or 
more by weight of silk or silk waste. The applicable rate of duty is 17 percent ad valorem 
and the textile quota category is 738. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A MEN’S JACKET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a men’s jacket. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before February 17, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W,, Suite 
4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Textile Classification Branch, (202) 482-7047. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a men’s jacket. 
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In Headquarters Ruling Letter (HRL) 956205, dated May 20, 1994, a 
men’s woven cotton flannel upper body garment was classified under 
subheading 6211.32.0075, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for, in pertinent part, 
“jackets and jacket-type garments excluded from headings 6201 * * *.” 
This ruling letter is set forth in “Attachment A.” HRL 956205 was based 
on a finding that the shirting fabric used in the construction of style 
Y0383894 was not heavy enough to provide protection against the 
weather. 

At issue in this proposed revocation is whether style number 
Y0383894 provides sufficient coverage so as to warrant classification in 
subheading 6201.92.2051, HTSUSA, which provides for, inter alia, 
other men’s cotton anoraks (including ski-jackets), windbreakers and 
similar articles. Customs has, in the past, classified many different 
types of lightweight jackets in heading 6201, HTSUSA, (i.e., silk 
bomber jackets and windbreakers). As the fabric used in the manufac- 
ture of style number Y0383894 is at least as heavy as the fabric used in 
the manufacture of many windbreakers and silk bomber jackets, and 
the design of the garment provides sufficient coverage so as to reason- 
ably protect the wearer from the elements, this office is of the opinion 
that the subject merchandise is properly classifiable as a jacket of head- 
ing 6201, HTSUSA. 

Customs intends to revoke HRL 956205 to reflect proper classifica- 
tion of the men’s jacket in subheading 6201.92.2051, HTSUSA. Before 
taking this action, consideration will be given to any written comments 
timely received. Proposed HRL 957382, which serves to revoke HRL 
956205, is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 

Dated: December 28, 1994. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 20, 1994. 


Category: Classification 


Tariff No. 6211.32.0075 
ELEANORE KELLY-KOBAYASHI 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Classification of a men’s upper body garment; jacket v. shirt; 100% cotton flannel; full 
frontal heavy-duty zipper; back tabs; shirt collar; Textile Category Guidelines, CIE 
13/88; 6211.42.0054; jacket. 


Dear MS. KELLy-KOBAYASHI: 

This is in response to your letter of March 2, 1994, requesting a binding ruling on behalf 
of your client, Shah Safari, Inc., regarding the classification ofa men’s upper body garment. 
A sample was submitted to this office for examination. 


Facts: 


The garment at issue, identified as style number Y0383894, isa men’s woven cotton flan- 
nel upper body garment. It has long sleeves with cuffs, two diagonal pockets at the waist, a 
hemmed straight bottom with back tabs and a shirt-type collar. The garment features a full 
frontal opening with a zipper closure; the teeth of the zipper, in their closed condition, mea- 
sure approximately 6 mm in width. You submit that the fabric weight of the garment is 7.7 
ounces per square yard. 

You have provided this office with three black and white, enlarged photographs of male 
models wearing the subject garment in a Shah Safari advertisement. 


Issue: 


Whether the subject merchandise is properly classifiable as a men’s jacket under head- 
ing 6201 of the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), as 
a men’s shirt-jacket of heading 6211, HTSUSA, or as a men’s shirt under heading 6205, 
HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
according to the terms of the headings and any relative section or chapter notes. Merchan- 
dise that cannot be classified in accordance with GRI 1 is to be classified in accordance with 
subsequent GRI’s. 

The issue in the instant case is whether the submitted sample is properly classifiable asa 
men’s shirt or jacket. A physical examination of the garment reveals that it possesses fea- 
tures traditionally associated with both jackets and shirts and therefore potentially lends 
itself to classification as either a coat or jacket under headings 6201 or 6211, HTSUSA, or 
as a shirt under heading 6205, HTSUSA. 

In circumstances such as these, where the identity of a garment is ambiguous for classifi- 
cation purposes, reference to The Guidelines for the Reporting of Imported Products in Var- 
ious Textile and Apparel Categories, CIE 13/88, (Guidelines) is appropriate. The 
Guidelines were developed and revised in accordance with the HTSUSA to ensure unifor- 
mity, to facilitate statistical classification, and to assist in the determination of the 
appropriate textile categories established for the administration of the Arrangement 
Regarding International Trade in Textiles. 

The Guidelines, at pages 5 and 6, offer the following with regard to the classification of 
shirt-jackets: 


“Category designation: Other coats, men’s and boys’: 

Three-quarter length or longer garments commonly known as coats, and other gar- 
ments such as * * * waist length jackets fall within this category * * *. Acoat is an out- 
erwear garment which covers either the upper part of the body or both the upper and 
lower parts of the body. It is normally worn over another garment, the presence of 
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which is sufficient for the wearer to be considered modestly and conventionally 
dressed for appearance in public, either indoors or outdoors or both. 


Shirt-jackets have full or partial front openings and sleeves, and at the least cover 
the upper body from the neck area to the waist * * *. The following criteria may be used 
in determining whether a shirt-jacket is designed for use over another garment, the 
presence of which is sufficient for its wearer to be considered modestly and conven- 
tionally dressed for appearance in public, either indoors or outdoors or both: 

(1) fabric weight equal to or exceeding 10 ounces per square yard; 

(2) a full or partial lining; 

(3) pockets at or below the waist; 

(4) back vents or pleats. Also side vents in combination with back seams; 

(5) Eisenhower styling; 

(6)a mae or sae iron 5 belt or elasticized waist on hip length or longer shirt- 
jackets; 

(7) a jacket/coat style buttons, toggles or snaps, a heavy-duty zipper; 

(8) lapels; 

(9) long sleeves without cuffs; 

(10) elasticized or rib knit cuffs; 

(11) drawstring, elastic or rib knit waistband. 

Garments having features of both jackets and shirts will be categorized as coats if 
they possess at least three of the above-listed features and ifthe result is not unreason- 
able * * *. Garments not possessing at least three of the listed features will be consid- 
ered on an individual basis.” 


In your submission to this office, you state that style Y0383894 possesses three of the 
Guidelines jacket features enumerated supra. Specifically, you mention the garment’s 
(1) pockets located below the waist; (2) heavy-duty zipper; and (3) back tabs which you state 
to be akin to back vents or pleats. You also state that the 7.7 ounce per square yard fabric 
used in the manufacture of this garment is 25 percent heavier than similar fabric used in 
the manufacture of shirts. 

A physical examination of the garment at issue reveals that it possesses only two of the 


Guidelines jacket criteria: the garment has pockets at or below the waist and features a 
heavier gauge zipper than is usually found on shirts. We do not agree that back tabs are a 
jacket feature, as no mention of back tabs are made in the Guidelines. The Guidelines spe- 
cifically cite back vents and pleats as jacket features and we do not agree that back tabs are 
akin to back vents or pleats in either a utilitarian or a decorative sense. In fact, there are 
several styles of shirts which incorporate back tabs into their design and therefore this fea- 
ture cannot be deemed a jacket feature. 

In further support of your contention that the garment at issue is ajacket, you cite Head- 
quarters Ruling Letters (HRL’s) 954607, dated October 12, 1993, and 952270, dated Feb- 
ruary 1, 1993. In the first case, Customs determined that a garment possessing only two of 
the Guidelines jacket features was nevertheless classifiable as a jacket inasmuch as the 
garment was designed to be worn over other outerwear and provided “the overall impres- 
sion of a jacket.” In HRL 952270, this office classified a men’s hybrid garment as a jacket 
under heading 6211, HTSUSA. This determination was based on a finding that the gar- 
ment possessed three Guidelines jacket features and created the overall impression of a 
jacket. 

We note that the garments classified in both HRL 954607 and 952270 are significantly 
different from style Y0383894. The garment classified in HRL 954607 was a women’s 
jacket featuring two Guidelines jacket features: long sleeves without cuffs and lapels. As 
the garment possessed only two Guidelines jacket features, classification was based on the 
garment’s individual characteristics and the overall impression they created. In the 
instant case, style Y0383894 also has two Guidelines jacket features, but they are different 
from those found on the garment classified in HRL 954607 and no analogy can be drawn 
between the two garments. Similarly, the garment classified in HRL 954607 is different 
from style Y0383894 in that that garment was constructed with four panels and possessed 
three jacket features. 

You submitted three large black and white photographs to this office in which style 
Y0383894 is depicted being worn in a “grunge” layered look; the garment is shown worn 
tied around the waist and being worn layered atop several other shirts. This photograph is 
not persuasive evidence of the garment’s status as a jacket inasmuch as sweaters, shirts, 
jackets and pullovers are equally capable of being worn tied around the waist, and shirts 
may also be worn over other shirts. 
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Customs recognizes that the garment at issue is a hybrid garment, possessing features of 
both shirts and jackets. Although the garment possesses only two of the Guidelines jacket 
features, this office is of the opinion that style Y0383894 creates the overall impression ofa 
jacket. This determination rests primarily on the presence of the full frontal heavy-duty 
zipper, the teeth of which measure approximately 6 mm in width. Although full frontal zip- 
pers are relatively uncommon in shirts, it is the heavy gauge of the zipper which serves to 
create the impression of a jacket, rather than a shirt. 

The next issue is whether the garment at issue is classifiable as an anorak, wind-breaker 
or similar article of heading 6201, HTSUSA, or asa shirt-jacket of heading6211, HTSUSA. 
The Explanatory Notes (EN) to heading 6101, which apply mutatis mutandis to the 
articles of heading 6201, HTSUSA, state: 


“[T]his heading covers * * * garments for men or boys, characterised by the fact that 
that —s are generally worn over all other clothing for protection against the 
weather.” 


It is this office’s opinion that the shirting fabric used in the construction of style 
Y0383894 is not heavy enough to provide protection against the weather. Accordingly, style 
Y0383894 is classifiable under subheading 6211.32.0075, HTSUSA. 

Holding: 

Style Y0383894 is classifiable under subheading 6211.32.0075, HTSUSA, which pro- 
vides for “[T]rack suits, ski-suits and swimwear; other garments: other garments, men’s 
or boys’: of cotton * * * jackets and jacket-type garments excluded from headings 6201 
* * * ” dutiable at a rate of 8.6 percent ad valorem. The applicable textile quota category is 
334. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that your client check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is 
updated weekly and is available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification), and the restraint (quota/visa) categories, your client should contact its 
local Customs office prior to importing the merchandise to determine the current applica- 
bility of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


Category: Classification 
Tariff No. 6201.92.2051 
ELEANORE KELLY-KOBAYASHI 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: Classification of amen’s upper body garment; jacket v. shirt; 100% cotton flannel; frill 
frontal heavy-duty zipper; back tabs; Textile Category Guidelines, CIE 13/88; 
6201.92.2051; jacket is of sufficient warmth and coverage to warrant classification in 
heading 6201, HTSUSA. 


DEAR Ms. KELLY-KOBAYASHI: 

On May 20, 1994, this office issued you, on behalf of your client, Shah Safari, Inc., Head- 
quarters Ruling Letter 956205 in which Customs classified a men’s flannel upper body gar- 
ment under subheading 6211.32.0075, HTSUSA. Upon review, that determination is 
deemed to be in error. Our analysis follows. 


Facts: 


The garment at issue, identified as style number Y0383894, isa men’s woven cotton flan- 
nel upper body garment. It has long sleeves with cuffs, two diagonal pockets at the waist, 
and a hemmed straight bottom with back tabs. The garment features a frill frontal opening 
with a zipper closure. The teeth of the zipper, in their closed condition, measure approxi- 
mately 6 mm in width. You submit that the fabric weight of the garment is 7.7 ounces per 
square yard. 


Issue: 


Whether the subject merchandise is properly classifiable as a men’s jacket under head- 
ing 6201 of the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), or 
as a shirt-jacket under heading 6211, HTSUSA? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
according to the terms of the headings and any relative section or chapter notes. Merchan- 
dise that cannot be classified in accordance with GRI 1 is to be classified in accordance with 
subsequent GRI’s. 

We concur with the analysis set forth in HRL 956205 in which this office determined that 
the subject garment, although possessing features traditionally associated with both jack- 
ets and shirts, nevertheless created the overall impression of a jacket. This determination 
rested primarily on the presence ofa frill frontal heavy-duty zipper, the teeth of which mea- 
sured approximately 6 mm in width. We noted that frill frontal zippers are relatively 
uncommon in shirts and the heavy gauge of the zipper served to create the impression of a 
jacket rather than a shirt. 

Specifically at issue in this case is whether style number Y0383894 is classifiable as an 
anorak, wind-breaker or similar article of heading 6201, HTSUSA, or as a shirt-jacket of 
heading 6211, HTSUSA. The Explanatory Notes (EN) to heading 6101, which apply muta- 
tis mutatidis to the articles of heading 6201, HTSUSA, state: 


“(T]his heading covers * * * garments for men or boys, characterised by the fact that 
that — are generally worn over all other clothing for protection against the 
weather.” 


In HRL 956205, this office held that the subject garment’s shirting fabric was not heavy 
enough to provide protection against the weather and therefore classification was pre- 
cluded from heading 6201, HTSUSA. We disagree with our prior assessment. Customs has, 
in the past, classified many different types of lightweight jackets in heading 6201, 
HTSUSA, (i. e., silk bomber jackets and windbreakers). As the fabric used in the manufac- 
ture of style number Y0383894 is at least as heavy as the fabric used in the manufacture of 
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many windbreakers and silk bomber jackets, and the design of the garment provides suffi- 
cient coverage so as to reasonably protect the wearer from the elements, this office is of the 
opinion that the subject merchandise is properly classifiable as a jacket of heading 6201, 
HTSUSA. 


Holding: 

HRL 956205 is revoked. 

Style Y0383894 is classifiable under subheading 6201.92.2051, HTSUSA, which pro- 
vides for, in pertinent part, “[A]noraks (including ski-jackets), windbreakers and similar 
articles (including padded sleeveless jackets): of cotton: other: other * * * other: other: 


men’s,” dutiable at a rate of 10 percent ad valorem. The applicable textile quota category is 
334. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-199) 


UNITED ELECTRICAL WORKERS OF AMERICA, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 93-11-00719 
{ITA determination sustained.] 
(Dated December 28, 1994) 


Collier, Shannon, Rill & Scott (Paul D. Cullen, Jeffrey S. Beckington and David C. 
Smith. Jr.) for plaintiffs United Electrical Workers of America, Independent; Interna- 
tional Brotherhood of Electrical Workers; International Union of Electronic, Electrical, 
Salaried, Machine and Furniture Workers, AFL-CIO; and Industrial Union Department, 
AFL-CIO. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Rhonda K. 
Schnare), Priya Alagiri, Attorney Advisor, Office of the Chief Counsel for Import Adminis- 
tration, United States Department of Commerce, of counsel, for defendant. 

Akin, Gump, Strauss, Hauer & Feld (Warren E. Connelly and Margaret L. H. Png) for 


defendant-intervenors Samsung Electronics Co., Ltd. and Samsung Electronics America, 
Inc. 


OPINION 


RESTANI, Judge: This matter is before the court on a motion for fur- 
ther remand. The determination at issue is Color Television Receivers 
from Korea; Final Results of Antidumping Duty Administrative Review, 
58 Fed. Reg. 50,333 (Sept. 27, 1993). 

By remand order of July 5, 1994, the United States Department of 
Commerce was directed to calculate an adjustment for value added tax 
(“VAT”) according to a revised methodology. Plaintiffs now object to 
that aspect of the calculation whereby U.S. price was increased by an 
amount for duty drawback prior to application of the VAT rate. Avesta 
Sheffield, Inc. v. United States, Slip Op. 94-53 (Mar. 31, 1994), the only 
case on point, approved this methodology.! Plaintiffs demonstrated no 
error in that opinion. Accordingly, the remand determination at issue is 
sustained. 


1 Contrary to plaintiff's contention, this case is published and will appear in the official United States Court of 
International Trade Reports, Vol. 18. Also, Federal-Mogul Corp. v. United States, Slip Op. 94-136 (Aug. 26, 1994) did 
not present the issue at hand. 
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(Slip Op. 94-200) 


NTN BEARING CoRP OF AMERICA, AMERICAN NTN _ BEARING 
MANUFACTURING. CORP AND NTN Corp, PLAINTIFFS v. UNITED STATES, 
US. DEPARTMENT OF COMMERCE, AND RONALD H. BROWN, SECRETARY OF 
COMMERCE, DEFENDANTS, AND TIMKEN CoO., DEFENDANT-INTERVENOR 


Court No. 92-03-00168 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record. Plaintiffs specifically contest the Department of Commerce, International 
Trade Administration’s (“ITA”) determination (1) not to employ a 10% “cap” on any single 
physical criterion in the “sum of the deviations” model match methodology; (2) to split the 
price of sets sold in the home market for purposes of determining foreign market value of 
cups and cones sold individually in the United States; (3) to match U.S. sales with home 
market sales at different levels of trade; (4) not to make a level of trade adjustment reflect- 
ing the full difference in price levels between the two levels of trade; (5) to use a three- 
month test to determine whether sales were made below cost over an “extended period of 
time”; (6) to reject the reported interest rate expense taking into account compensating 
deposits; (7) to use sales made in insufficient quantities in determining foreign market 
value; (8) to compare bearings of different design types; and (9) to have committed clerical 
errors. 

Held: Plaintiffs’ motion for judgment upon the agency record is granted in part and is 
remanded to the ITA for (1) application of a 10% limit upon deviation from the five-crite- 
rion model match methodology used in the final results; (2) explanation of its reasons for 
not accepting plaintiffs’ method for calculation of credit expenses and not using plaintiffs’ 
nominal interest rate; (3) correction of any error in the deduction of discounts from home 
market price for purposes of the cost of production test; and (4) correction of the computer 
program so that all such or similar home market sales are identified. All other issues are 
affirmed. 


[Plaintiffs’ motion is granted in part and denied in part; this case is remanded to the 
ITA.] 


(Dated December 29, 1994) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger and Jesse M. Gerson) 
for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Linda S. Chang and Joan L. MacKenzie, Attorney-Advisors, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence PR Stewart, James R. Cannon, dr., 
William A. Fennell, Julie Chasen Ross and Edith A. Eisner) for defendant-intervenor. 


OPINION 


TSOUCALAS, Judge: Plaintiffs, NTN Bearing Corporation of America, 
American NTN Bearing Mfg. Corporation and NTN Corporation 
(“NTN”), commenced this action challenging certain aspects of the 
Department of Commerce, International Trade Administration’s 
(“ITA”’ or “Commerce” final results of its third administrative review of 
certain tapered roller bearings (“TRBs”) from Japan. Tapered Roller 
Bearings, and Parts Thereof, Finished and Unfinished, From Japan; 
Final Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 
4,960 (Feb. 11, 1992), as amended by Tapered Roller Bearings, and 
Parts Thereof, Finished and Unfinished, From Japan; Amendment to 
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Final Results of Antidumping Duty Administrative Review, 57 Fed. 
Reg. 9,104 (Mar. 16, 1992), (collectively, “Final Results”). 

Specifically, plaintiffs claim that the ITA erred in (1) its refusal to 
employ a 10% maximum deviation limit on any single physical criterion 
employed by the ITA in their “sum of the deviation” methodology, which 
is used to determine similar merchandise sold in the home market; 
(2) basing foreign market value (“FMV”) of TRB cups and cones sold in 
the United States upon prices created by splitting the price of sets sold in 
the home market; (3) matching U.S. sales with home market sales at dif- 
ferent levels of trade when no sales of such or similar merchandise at the 
same level of trade were found in the home market; (4) its refusal to 
make a level of trade adjustment which would reflect the full differences 
in price levels between different levels of trade; (5) its refusal to use a 
period of six months, which represents a majority of the period of review, 
for purposes of the “extended period of time test” employed by the ITA 
as part of its test to exclude home market sales made at prices below cost 
of production (“COP”); (6) its refusal to use the interest rate reported by 
NTN, which rate took compensating deposits into account, for purposes 
of calculating credit expenses in Japan; (7) its use of certain home mar- 
ket sales to determine foreign market value which were inadequate to 
form a basis of foreign market value pursuant to 19 U.S.C. § 1677b(b) 
(1988); (8) its comparison of bearings of different design types; and 
(9) its commission of two clerical errors: namely, its failure to deduct dis- 


counts from home market price for purposes of the cost of production 
test and its failure to identify all possible identical or similar models sold 
in the home market. Plaintiffs’ Motion and Memorandum in Support 


Thereof for Judgment on the Agency Record (“Plaintiffs’ Brief”) at 
13-64. 


BACKGROUND 


In 1976, the Treasury published a dumping finding, T.D. 76-227, with 
respect to TRBs from Japan. Tapered Roller Bearings and Certain Com- 
ponents Thereof From Japan, 41 Fed. Reg. 34,974 (Aug. 18, 1976). In 
1981, Commerce clarified T.D. 76-227 to cover only TRBs four inches or 
less in outside diameter, and certain TRB components. Tapered Roller 
Bearings and Certain Components Thereof From Japan; Clarification 
of Scope of Antidumping Finding, 46 Fed. Reg. 40,550 (Aug. 10, 1981). 
In 1982, Commerce revoked T.D. 76-227 with respect to TRBs manufac- 
tured by NTN. Defendants’ Memorandum in Partial Opposition to 
Plaintiffs’ Motion for Judgment Upon the Agency Record (“Defendants’ 
Brief”) at 4. 

In 1987, Commerce published another antidumping duty order on 
TRBs from Japan. Antidumping Duty Order; Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished From Japan, 52 Fed. Reg. 
37,352 (Oct. 6, 1987). This order included all TRBs and parts thereof 
manufactured by NTN and all TRBs over four inches in outside diame- 
ter and parts thereof manufactured by other manufacturers. 
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In August 1991, Commerce published its final results of its first 
administrative review of TRBs covered by the 1987 order. Tapered 
Roller Bearings, Finished and Unfinished, and Parts Thereof, From 
Japan; Final Results of Antidumping Duty Administrative Review, 
56 Fed. Reg. 41,508 (Aug. 21, 1991). These final results have been con- 
tested by Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. (“Koyo”) 
(Court No. 91-09-00704), NTN (Court No. 91-09-00695), and The Tim- 
ken Company (“Timken”) (Court No. 91-09-00697). 

In February 1992, Commerce published the final results of its second 
administrative review of TRBs covered by the 1987 order. Tapered 
Roller Bearings, Finished and Unfinished, and Parts Thereof, From 
Japan; Final Results of Antidumping Duty Administrative Review, 
57 Fed. Reg. 4,951 (Feb. 11, 1992), covering the period October 1, 1988 
through September 30, 1989. These final results have been contested by 
Timken (Court No. 92-03-00162), NTN (Court No. 92-03-00167), Koyo 
(Court No. 92-03-00169), and NSK (Court No. 92-03-00158). 

In February of 1992, Commerce published the final results of the third 
administrative review of TRBs covered by the 1987 order, covering the 
period October 1, 1989 through September 30, 1990. Tapered Roller 
Bearings, and Parts Thereof, Finished and Unfinished, From Japan; 
Final Results of Antidumping Duty Administrative Review, 57 Fed. Reg. 
4,960 (Feb. 11, 1992). These final results have been contested by Koyo 
(Court No. 92-03-00156), Timken (Court No. 92-03-00161) and, in the 
present case, NTN (Court No. 92-03-00168). 

In March of 1992, Commerce published an amendment to the final 
results for the third administrative review of TRBs covered by the 1987 
order. Tapered Roller Bearings, and Parts Thereof, Finished and Unfin- 
ished, From Japan; Amendment to Final Results of Antidumping Duty 
Administrative Review, 57 Fed. Reg. 9,104 (Mar. 16, 1992). These 
amended final results have been contested by Timken (Court No. 
92-03-00161) and NTN (Court Nos. 92-03-00168 and 92-04—00257). 


DISCUSSION 

This Court must uphold final results of an ITA administrative review 
unless the ITA determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is defined as “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 F. 
Supp. 1252, 1255 (1988). It is “not within the Court’s domain either to 
weigh the adequate quality or quantity of the evidence for sufficiency or 
to reject a finding on grounds of a differing interpretation of the record.” 
Timken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 
(1988), aff'd, 894 F.2d 385 (Fed Cir. 1990). 


1. Model Match Methodology: 


NTN argues that, for purposes of calculating dumping margins, Com- 
merce compared dissimilar merchandise because it did not impose a ten 
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percent limit upon deviation from the five-criteria model match meth- 
odology for selecting the most similar home market TRB model. It is 
NTN’s position that it is unlawful and unreasonable to compare, on any 
basis, bearings that are radically different as to any one of the five physi- 
cal criteria, and not to have placed an individual cap on each of the five 
criteria used. Thus, the 20% cost cap used does not ensure the physical 
similarity of bearings or comparable commercial value. Plaintiffs’ Brief 
at 13-21. 

The ITA asserts that when identical merchandise is not available in 
the home market for comparison with the merchandise sold to the 
United States, Commerce must select “similar” comparison merchan- 
dise based upon the physical characteristics of the merchandise being 
compared. Defendants’ Brief at 9-10; 19 U.S.C. § 1677(16) (1988).! Com- 
merce has been granted broad discretion to devise a methodology for 
determining what constitutes “similar” merchandise. See Smith-Co- 
rona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert. 
denied, 465 U.S. 1022 (1984). 

In this review, the ITA compared home market sales of TRBs to U.S. 
sales according to five physical characteristics criteria, determining a 
“similar” bearing by computing a single factor, the “sum of the devi- 
ations,” which is based on differences between the U.S. and home mar- 
ket bearings. With respect to each, ITA compared the variable cost of the 
“similar” home market bearing to that of the U.S. model. If the differ- 
ence was greater than 20%, the ITA did not consider the pair to be “simi- 
lar.” If not, this cost difference was used to calculate an adjustment 
pursuant to 19 C.ER. § 353.57(b) (1992). Commerce argues its actions 
are in accordance with law and well within the discretion it is granted as 
the merchandise selected had the same physical characteristics and was 
approximately equal in commercial value. Defendants’ Brief at 10-28. 
Timken echoes the arguments made by Commerce. The Timken Compa- 
ny’s Response to Plaintiffs’ Rule 56.2 Motion for Judgment on the 
Agency Record (“Timken’s Brief”) at 15-24. 

An accurate investigation requires that the merchandise used in the 
comparison be as similar as possible. Furthermore, as plaintiffs cor- 
rectly maintain, there is a statutory preference for comparison of most 
similar, if not identical merchandise for the purpose of FMV calcula- 
tions. 19 U.S.C. § 1677(16); see Timken Co. v. United States (“Timken 


119 US.C. § 1677(16) (1988) provides: 


The term “such or similar merchandise” means merchandise in the first of the following categories in respect of 
which a determination for the purpose of part II of this subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
(i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that merchandise in cc t material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) produced in the same country and by the same person and of the same general class or kind as the 
merchandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
(iii) which the administering authority determines may reasonably be compared with that 
merchandise. 
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I”), 10 CIT 86, 96, 630 F Supp. 1327, 1336 (1986). Undoubtedly, the 
ITA’s fundamental objective in an antidumping investigation is to 
compare the United States price of imported merchandise with the 
value of “such or similar merchandise” sold in the foreign market. Tim- 
ken I, 10 CIT at 95, 630 F. Supp. at 1336. 

This Court recently ruled on this issue in Koyo Seiko Co. v. United 
States,17CIT __, , 834 F Supp. 431, 434-35 (1993) stating that 
Commerce’ s methodology ‘ ‘must be used in conjunction with the ten 
percent cap to limit the permissible deviation of the criteria used to 
make TRB models.” Jd.at__, 834. F. Supp. at 435. The use of a ten per- 
cent cap avoids comparisons between products which differ so dramati- 
cally that they simply cannot be considered commercially similar. Id. 
More recently, this Court adhered to this decision in NTN Bearing Corp. 
of America, American NTN Bearing Mfg. Corp. and NTN Corp. uv. 
United States, 17 CIT __, , 835 F Supp. 646, 648 (1993), appeal 
after remand, dismissed, 18 CiT , 834 F. Supp. 737 (1994), and in 
NTN Bearing Corp. of America, American NTN Bearing Mfg. Corp. and 
NTN Corp. v. United States, 18 CIT , 858 F. Supp. 215 (1994). 

The Court adheres to its earlier decision and, therefore, this case is 
remanded to Commerce to impose a 10% limit upon deviation from the 
five-criterion model match methodology used in the final results for 
selecting the most similar home market TRB model. 


2. Splitting TRB Sets to Calculate FMV: 


NTN argues that splitting of TRB sets into cups and cones is contrary 
to statute in that it results in the use of fictitious sales and fictitious mar- 
kets (in order to create fictitious prices) for purposes of establishing for- 
eign market value. NTN further argues that Commerce’s artificial price 
methodology frustrates the purpose of the antidumping statute because 
it divests the exporter of control over its home market prices. Thus, 
NTN argues it may be subjected to arbitrary assessments of antidump- 
ing duties because it has no control over the relative prices of its mer- 
chandise as determined by Commerce. Plaintiffs’ Brief at 21-34. 

Commerce maintains that the set-splitting methodology is used to 
apportion the price of a set to its component parts based on a ratio of the 
COP of each part to the COP of the set. Commerce asserts that they do 
not create a fictitious sale: they only allot portions of the price of actual 
sales to their component parts. Defendants’ Brief at 29-34. Timken sup- 
ports Commerce’s position. Timken’s Brief at 29-38. 

NTN argues that the establishment of foreign market value by the 
agency is subject to clearly defined guidelines in the statute: “In the 
ascertainment of foreign market value for the purposes of this subtitle 
no pretended sale or offer for sale, and no sale or offer for sale intended 
to establish a fictitious market, shall be taken into account.” 19 U.S.C. 
§ 1677b(a)(1) (1988); Plaintiffs’ Brief at 21-22. 

NTN contends that 19 U.S.C. § 1677b(a)(1) and 19 C.ER. § 353.43(b) 
(1992) do not permit the creation of fictitious, “pretended” sales for pur- 
poses of calculating foreign market value. Plaintiffs’ Brief at 21-23. 
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NTN’s argument has been previously rejected by this Court in Tim- 
ken Co. v. United States (“Timken II”), 11 CIT 786, 794, 673 F. Supp. 495, 
504 (1987); see also NTN Bearing Corp. of America v. United States, 14 
CIT 623, 639-40, 747 F. Supp. 726, 740 (1990). NTN states that it 
believes that the decision of the Court in Timken II as to set splitting is 
erroneous because the Court failed to consider the statutory scheme for 
the determination of whether merchandise is being sold in the U.S. at 
less than fair value. Plaintiffs’ Brief at 32. They argue that the statutory 
scheme provides that fair value shall be determined in the first instance 
by reference to home market prices for “such or similar” merchandise. 
19 U.S.C. § 1677b(a)(1)(A). If there are not sufficient sales of such or 
similar merchandise in the home market, the statute directs the admin- 
istering authority to look to third country prices or constructed value. 
19 U.S.C. § 1677b(a)(1)(B) and (2). NTN further states that the decision 
of the Court in Timken II also undermines the fundamental purpose of 
the anti-dumping duty law by subjecting importers to arbitrary assess- 
ments of antidumping duties. Jd. at 32. 

This Court disagrees with NTN’s assessment of the statute. Rather 
than frustrating the purpose of the antidumping law, ITA’s set-splitting 
methodology furthers that purpose by discouraging circumvention. 
This Court has found that the statutory provision defining foreign mar- 
ket value as the price at which such or similar merchandise is sold 
(19 U.S.C. § 1677b(a)(1)(A)) cannot be interpreted so as to exclude set 
splitting because such an interpretation “would clearly facilitate, if not 
promote, the circumvention of the dumping laws.” NTN Bearing Corp., 
14 CIT at 640, 747 F. Supp. at 741. 

As this Court stated in Timken II, NTN is incorrect in asserting that 
by splitting sets the ITA used “pretended” sales to determine foreign 
market value. Timken II, 11 CIT at 794, 673 F Supp. at 504. The sales of 
the cups and cones in the home market were not pretended: they were 
legitimate sales to legitimate customers that actually took place. 

Nor can section 1677b(a)(1)(B) reasonably be interpreted as prevent- 
ing the ITA from determining prices of home market merchandise 
whenever that merchandise was sold together with other merchandise 
for a single price. That section is intended to prevent foreign manufac- 
turers from using misleading invoices or other practices to circumvent 
the antidumping law. See H.R. Conf. Rep. No. 79, 67th Cong., 1st Sess. 
11 (1921) (stating that the purpose of the section is to prevent the estab- 
lishment of a fictitious market value by other than bona fide sales). The 
ITA’s methodology of splitting sets not only discourages such cir- 
cumvention, it does not permit it. In the absence of the agency’s practice 
of splitting sets and determining prices based on relative production 
costs, NTN could have compelled the use of constructed value simply by 
selling sets in one market and single cups and cones in the other. See Cer- 
tain Electric Motors from Japan; Final Results of Administrative 
Review of Antidumping Duty Order, 49 Fed. Reg. 32,627, 32,628-29 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 3, JANUARY 18, 1995 


(Aug. 15, 1984) (ITA chose system sales as the basis for comparison to 
prevent the possibility of disguised margins). 

The Court therefore affirms the ITA’s action and declines to read sec- 
tion 1677b(a)(1) to permit such control by foreign manufacturers of the 
manner which foreign market value is determined. 


3. Sales Across Different Levels of Trade: 

NTN argues that Commerce erred in comparing U.S. TRB models 
with home market TRB models sold at different levels of trade and that 
the Court should reject Commerce’s methodology. Plaintiffs’ Brief at 
34-39. For the reasons set out below, NTN’s argument is without merit. 

19 U.S.C. § 1675(a) (1988) requires Commerce to calculate the differ- 
ence between foreign market value and United States price (“USP”) of 
the imported merchandise. Before calculating FMV, Commerce must 
first identify, for each U.S. sale, a comparison home market sale. If iden- 
tical merchandise as defined in 19 U.S.C. § 1677(16) is not available, 
Commerce must then proceed to select similar merchandise as defined 
in subsections (B) or (C) of 19 U.S.C. § 1677(16). 

During the review, for purposes of comparing U.S: TRB models with 
home market TRB models, Commerce first searched for such or similar 
merchandise at the same level of trade and then at different levels of 
trade, making adjustments for differences using NTN’s indirect selling 
expenses. Defendants’ Brief at 34. 

This Court on several occasions has affirmed Commerce’s selection of 
most similar merchandise sold in the home market when alternative 
levels were unavailable. See NT'N Bearing Corp., 14 CIT at 634, 747 F 
Supp. at 736; Timken II, 11 CIT at 793, 673 F Supp. at 504; Koyo Seiko 
Co. v. United States, 16CIT ___,__—«, 796 F Supp. 1526, 1532 (1992). 
Furthermore, this Court refused to recognize a “level of trade” argu- 
ment similar to NTN’s in NTN Bearing Corp., 14 CIT at 634, 747 F 
Supp. at 736, stating: 


With respect to plaintiffs’ contention that the ITA’s disregard of 
levels of trade differences is contrary to law, plaintiffs have not pro- 
vided, nor has the court uncovered any support for this argument. 
Tothe contrary, this court has noted previously that there is no stat- 
utory mandate requiring Commerce to remain within the same lev- 
els of trade while effecting its “such or similar merchandise” 
determination. [Citation omitted.] Plaintiffs, therefore, have no 
basis for requesting that the Court require Commerce to limit its 
comparisons by the level of trade in which the sales occur. 


Therefore, Commerce’s comparison of sales across different levels of 


trade was in accordance with law and this issue is affirmed as to that 
comparison methodology. 


4. Level of Trade Adjustment: 

NTN alternatively claims that, if Commerce is to cross trade levels 
when selecting such or similar merchandise, a level of trade adjustment 
based on indirect selling expenses does not reflect the substantial price 
differences between the two levels of trade and, therefore, any adjust- 
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ments for level of trade differences should not be limited to only differ- 
ences in selling expenses, but also account for the full differences in 
price levels. Plaintiffs’ Brief at 39-51. 

NTN argues such an adjustment should be made pursuant to 
19 C.FR. § 353.58 (1992), which states in relevant part: 


The Secretary normally will calculate foreign market value and 
United States price based on sales at the same commercial level of 
trade. If sales at the same commercial level of trade are insufficient 
in number to permit an adequate comparison, the Secretary will 
calculate foreign market value based on sales of such or similar 
merchandise at the most comparable commercial level of trade as 
sales of the merchandise and make appropriate adjustments for dif- 
ferences affecting price comparability. 


(Emphasis added.) 

Accordingly, NTN now asks the Court to remand this case to Com- 
merce for a level of trade adjustment accounting for differences in indi- 
rect selling expenses as well as “price comparability” and for an 
explanation as to why NTN has not adequately demonstrated that the 
difference in price among the levels of trade is due to the differences in 
levels of trade. Plaintiffs’ Brief at 39-42. 

In the present case, however, Commerce explained to the satisfaction 
of this Court its rejection of NTN’s claim for a level of trade adjustment 
based on price: 


NTN’s argument that a level of trade adjustment should be based 
on the differences in price levels does not address the issue of 
whether the difference in price is solely due to the difference in level 
of trade, or whether other factors affect price. NTN submitted 
quantifiable evidence which reflects the difference in selling 
expenses, but because we have already made adjustments for the 
direct selling expenses, we have based our adjustment on indirect 
selling expenses only in order to avoid double counting the direct 
selling expenses [citation omitted]. 


Final Results, 57 Fed. Reg. at 4,966. 

Thus, Commerce concluded that the only quantifiable information 
submitted by plaintiffs that accounts for the difference in price across 
levels of trade is selling expenses and, since direct selling expenses were 
already deducted, Commerce found that a deduction of indirect selling 
expenses was the only basis for a level of trade adjustment. Id.; see also 
NTN Bearing Corp., 17 CIT at __, 835 F. Supp. at 650. The Court 
agrees and finds that Commerce acted reasonably and hereby affirms its 
decision on this issue. 


5. Extended Period of Time Test: 


Commerce used a period of three months to define “an extended 
period of time” for purposes of testing whether to include certain below 
cost sales in its calculation of FMV. It is the contention of NTN that three 
months during a period of review did not represent “an extended period 
of time” for sales made below the cost of production, but that an 
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extended period must be defined as a majority of the period, or in excess 
of 50% of the period. Plaintiffs’ Brief at 51-52. 

Commerce disagrees, arguing that 19 U.S.C. § 1677b(b) is designed to 
ensure that below-cost sales are disregarded only if they are seasonal or 
short-term sales. Commerce points out that TRBs are not perishable or 
subject to seasonal fluctuations and do not undergo frequent genera- 
tional changes. Defendants’ Brief at 40-43. Timken agrees with the 
arguments presented by Commerce. Timken’s Brief at 55-56. 


Commerce defined an “extended period of time” as three months and 
explains: 


We used a period of three months to define extended period of 
time since three months is commonly used to measure corporate, 
financial, and economic performance. The use of three months to 
measure frequency of below-cost sales shows that sales below COP 
are not random, accidental, or sporadic. This time measurement 
also ensures that the Department uses home market prices that are 


above COP in its price to price comparisons in all but random or 
sporadic situations. 


Final Results, 57 Fed. Reg. at 4,965. 

NTN argues that the “extended period of time” should be over half of 
the 12-month review period or six months. Its entire argument is based 
on the dictionary definition of extended time. See Plaintiffs’ Brief at 
51-52. 

Congress did not provide a specified time period in section 1677b(b) 
for determining whether sales below cost were made over an extended 
period of time and therefore has left it up to Commerce to determine 
what constitutes an extended period of time within the context of a par- 
ticular proceeding. If Commerce’s interpretation is reasonable, it must 
be sustained. Chevron U.S.A., Inc. v. Natural Resources Defense Coun- 
cil, Inc., 467 U.S. 837, 842-44 (1984). 

NTN produced no information indicating that below-cost sales are a 
normal and expected characteristic of the trade in TRBs. Thus, Com- 
merce’s definition of the term “extended period of time” is supported by 
substantial evidence and in accordance with law. Further, this Court has 
previously determined, under similar circumstances, that three months 
does constitute “an extended period of time.” See NT'N Bearing Corp. of 
America, American NTN Bearing Mfg. Corp. and NTN Corp. v. United 


States, 18 CIT , 858 F. Supp. 215 (1994). Therefore, this issue is 
hereby affirmed. 


6. Calculation of NTN’s Credit Costs: 


NTN argues that, in calculating credit costs, Commerce should take 
into account any compensating balances that NTN had deposited. NTN 
asserts it is only fair that Commerce consider these funds as part of the 
interest expense because NTN must keep the funds tied up on deposit 
for purposes of a loan. NTN asserts that this expense is based on NTN’s 
audited books and records and that, therefore, there is no basis for the 
ITA to reject it. Alternatively, NTN urges that, if the ITA disallows 
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NTN’s claim as to compensating deposits, the ITA should use NTN’s 
nominal interest rate. Plaintiffs’ Brief at 52-56. 

Timken argues that NTN’s interest rate for calculating credit costs 
should be recalculated without any adjustment for compensating depos- 
its because NTN did not demonstrate that the deposits were required by 
its bankers with respect to particular commercial loans or were in any 
way linked to its loans. Timken’s Brief at 38-40. In the review, Com- 
merce agreed with Timken, stating: 


We agree with Timken that there is inadequate justification to 
accept NTN’s credit cost calculation based on compensating depos- 
its. In our preliminary results, we recalculated NTN’s credit costs 
based on the firm’s net interest expense (disregarding compensat- 
ing deposits) as most representative of the firm’s internal cost of 
funds. 

Final Results, 57 Fed. Reg. at 4,968. 

Commerce states that, although NTN has not demonstrated that 
Commerce’s formula for calculating credit expenses is in any way 
unreasonable, the matter should be remanded so that Commerce can 
explain its methodology. Defendants’ Brief at 43-44. Because in the final 
results Commerce did not adequately explain the manner in which it 
calculated the deposit rate and the reasons for not using NTN’s nominal 
interest rate, this issue is remanded to Commerce so that it can explain 
the methodology that it employed in calculating credit costs. 


7. Sales Made in Insufficient Quantities: 


NTN argues that Commerce, after properly disregarding below-cost 
home market sales, improperly used sales in insufficient quantities in 
determining foreign market value contrary to 19 U.S.C. § 1677b(b). 
NTN states that Commerce never determined that the remaining sales 
were adequate and that Commerce’s printouts which were released to 
NTN did not identify the quantity of each home market model used to 
determine FMV. Consequently, NTN asserts it cannot provide examples 
of this alleged error as it has for a previous review. NTN requests a 
remand ordering Commerce to release the information. Plaintiffs’ Brief 
at 56-57. 

Commerce asserts that, as NTN has not demonstrated that insuffi- 
cient quantities of TRB models remained after Commerce disregarded 
below-cost sales, NTN’s complaint should be rejected. Commerce con- 
tends it should not be required to supplement the administrative record 
with currently non-existing compilations. Commerce states that, 
although it generally uses the quantity of units sold to calculate FMY, it 
does not normally examine the quantity of units sold for each model in 
calculating FMV. Defendants’ Brief at 44-46. Timken agrees with the 
ITA’s position and adds that there is no requirement in the statute that 
the ITA use a particular volume of home market sales in calculating 
FMV. Timken’s Brief at 57-58. 

NTN has not demonstrated that Commerce, in fact, used insufficient 
quantities of home market sales in determining FMV, and has not cited 
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to any record reference which would indicate that it requested Com- 
merce to create the information which it now seeks. Therefore, this 
Court finds that Commerce acted in accordance with law and is sup- 
ported by substantial evidence. This issue is hereby affirmed. 


8. Bearing Design Type: 


NTN contests Commerce’s comparison of bearings of different design 
types. NTN claims that Commerce erroneously compared normal grade 
bearings with high precision grade bearings. NTN asserts that neither 
Commerce’s model match methodology, the sum of deviations method- 
ology, nor Commerce’s cost test, recognize important distinctions 
between normal grade and high precision grade bearings, which 
resulted in the comparison of highly dissimilar merchandise. Plaintiffs’ 
Brief at 58-60. 

At the administrative level, Commerce disagreed with NTN, explain- 
ing its model match methodology: 


Throughout the extended history of the two TRB proceedings, 
the Department requested input by interested parties and evolved 
the use of these five physical criteria to identify and compare mod- 
els sold in the U.S. and the home market. We are aware that these 
five characteristics are not substitutes for the technical specifica- 
tions of the products under review, since TRB product manual list 
more than 25 statistics for each bearing. However, we have deter- 
mined that, for the purposes of selecting similar merchandise in a 


dumping calculation, these five criteria are the pertinent data to be 
collected and analyzed. 


Final Results, 57 Fed. Reg. at 4,964. 

In this review, Commerce utilized a five-characteristic model match 
methodology to determine such or similar merchandise. The Court has 
upheld this methodology as reasonable in the past. NT'N Bearing Corp., 
14 CIT 623, 747 F Supp. 726. In NTN Bearing Corp., the Court noted 
that Commerce has “broad discretion in the selection of methodology” 
and that “absent a showing of unreasonableness,” Commerce’s choice of 
methodology should be upheld. Jd. at 633, 747 F. Supp. at 736. “Such or 
similar” merchandise is defined in 19 U.S.C. § 1677(16). (See footnote 1 
for full text.) 

It is the party contesting Commerce’s methodology which has the 
burden of demonstrating that Commerce’s methodology was unreason- 
able. Timken II, 11 CIT at 792-93, 673 F. Supp. at 503. The Court has 
deemed merchandise similar despite differences in characteristics or 
use among the merchandise. See U.H.F-C. Co. v. United States, 916 F.2d 
689 (Fed. Cir. 1990); United Engineering and Forging v. United States, 
15 CIT 561, 779 F Supp. 1375 (1991), aff'd without opinion, 996 F.2d 
1236 (Fed. Cir. 1993); Kerr-McGee Chem. Corp. v. United States, 14 CIT 
422,741 F Supp. 947 (1990); Monsanto Co. v. United States, 12 CIT 937, 
698 F. Supp. 275 (1988). 

In this case, while NTN has demonstrated some differences, these dif- 
ferences on the whole do not preclude normal and high precision bear- 
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ings from being considered “such or similar” merchandise under 
19 U.S.C. § 1677(16). See NSK Ltd. and NSK Corp. v. United States, 17 
CIT _, Slip Op 93-178 (Sept. 10, 1993). This Court finds that Com- 
merce acted reasonably in comparing normal grade bearings with high 
precision grade bearings. Therefore, this issue is hereby affirmed. 


9. Clerical Errors: 


NTN alleges Commerce committed two clerical errors. First, NTN 
notes that, although Commerce has deducted discounts from home mar- 
ket price for purposes of the cost of production test in other antidumping 
proceedings and had confirmed at the disclosure conference that it had 
done so in this review, the computer program in this case indicates that 
no discounts were actually deducted. NTN believes this was a clerical 
error as the practice of deducting home market discounts for the pur- 
pose of the COP test is consistent with past agency practice and with law. 
Plaintiffs’ Brief at 61-62. Commerce disputes that a clerical error 
occurred, but admits to a discrepancy between its analysis memoran- 
dum and the computer program instructions. Defendants’ Brief at 46. 
Timken asserts that a remand is not required and disputes the manner 
in which NTN accounts for discounts. Timken’s Brief at 60-61. In light 
of the above, this matter is hereby remanded to Commerce for correc- 
tion of this discrepancy and of any resulting error in the deduction of dis- 
counts from home market price for purposes of the cost of production 
test. 

Second, NTN requests a remand so that Commerce can correct a com- 
puter programming error which resulted in a failure to identify all pos- 
sible identical or similar models sold in the home market. Plaintiffs’ 
Brief at 62-63. Commerce agrees that a computer programming error 
occurred. Defendants’ Brief at 46. Therefore, this matter is remanded 
for correction of the computer program so that all such or similar home 
market TRBs are identified. 


CONCLUSION 


For the foregoing reasons, this case is remanded to Commerce for 
(1) application of a 10% limit upon deviation from the five-criterion 
model match methodology used in the final results; (2) explanation of its 
reasons for not accepting plaintiffs’ method for calculation of credit 
expenses and not using plaintiffs’ nominal interest rate; (3) correction 
of any error in the deduction of discounts from home market price for 
purposes of the cost of production test; and (4) correction of the com- 
puter program so that all such or similar home market sales are identi- 
fied. Commerce’s determination is affirmed in all other respects. 
Remand results are due within ninety (90) days of the date this opinion 
is entered. Any comments or responses are due within thirty (30) days 
thereafter. Any rebuttal comments are due within fifteen (15) days of 
the date responses or comments are due. 
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OPINION 


Restani, Judge: This matter is before the court on plaintiffs’ motion 
for judgment on the agency record, challenging the United States 
International Trade Commission’s (“ITC” or “the Commission”) nega- 
tive material injury determination with respect to certain hot-rolled 
steel products from Belgium, Brazil, Canada, France, Germany, Japan, 
Korea and the Netherlands that were found to be subsidized or sold at 
less than fair value (“LTFV”). Certain Flat-Rolled Carbon Steel Prods. 
from Argentina, Australia, Austria, Belgium, Brazil, Canada, Finland, 
France, Germany, Italy, Japan, Korea, Mexico, the Netherlands, New 
Zealand, Poland, Romania, Spain, Sweden, and the United Kingdom, 
USITC Pub. 2664, Inv. Nos. 701-TA-319-332, 334, 336-342, 344, and 
347-353, and Inv. Nos. 731-TA-573-579, 581-592, 594-597, 599-609, 
and 612-619 (Aug. 1993) (final determ.) (“Final Det.”); 58 Fed. Reg. 
43,905, 43,906-07 (USITC 1993). In that determination, a majority of 
the ITC Commissioners! found that the United States industry was not 
materially injured or threatened with material injury by reason of LTFV 
sales of hot-rolled carbon steel.” 

Plaintiffs U.S. Steel Group, AK Steel Corp., Bethlehem Steel Corp., 
Geneva Steel, Gulf States Steel Inc. of Alabama, Inland Steel Industries, 
Inc., LTV Steel Company, Inc., Laclede Steel Company, National Steel 
Corp., and WCI Steel, Inc. (collectively “Petitioners”) are U.S. manufac- 
turers of hot-rolled carbon steel products. Hot-rolled steel is employed 
in the construction, automotive, machinery and equipment industries. 
US. Int’?] Trade Comm., Certain Flat-Rolled Carbon-Steel Products: 
Final Report to the Commission at I-34 (1993) (“Pub. Staff Rpt.”). Most 
hot-rolled products are either used internally or transferred to an affili- 
ated company for use in the manufacture of cold-rolled sheet and strip, 
or welded pipe. Pub. Staff Rpt. at I-34; Final Det. at 15. At oral argu- 
ment, petitioners stated that a percentage of hot-rolled steel is also 
employed as substrate in the manufacture of corrosion-resistant steel. 
Approximately two-thirds of the domestic hot-rolled steel produced is 
“captively consumed” in the production of “downstream” products. 
Final Det. at 15 n.37. The remainder represents hot-rolled steel sold to 
the open market. See id. at 15. 

On August 18, 1993, ITC gave notice of its final negative antidumping 
duty determination. ITC found that: a/ LTFV imports from Belgium, 
Brazil, Canada, France, Germany, Japan, Korea and the Netherlands 
did not cause or threaten material injury to the U.S. industry, and by 


1 At the time of issuance of the Final Determination, the Commission consisted of Chairman Newquist, Vice Chair- 
man Watson, and Commissioners Rohr, Brunsdale, Crawford and Nuzum. For ease of reference, and because the titles 
of some of the Commissioners have since changed, each of the members of the Commission will be referred to by the 
title “Ce issi ” throughout the opinion. 

2 All Commissioners joined portions of the majority determination. Commissioner Newquist joined only the discus- 
sions of like product, domestic industry and condition of the domestic industry. Commissioner Watson joined the dis- 
cussion of all portions of the majority determination. Commissioner Rohr joined all portions of the majority determina- 
tion except for discussions on threat as to imports from Canada and the Netherlands. Commissioner Brunsdale joined 
only the discussions of like product, domestic industry, related parties, cumulation (except the discussion of negligible 
imports from the Netherlands), and threat. Commissioner Crawford joined all portions of the determination except for 
the negligibility analysis for Brazil and the competition analysis for France. Commissioner Nuzum joined the majority 
determination except for the negligibility analyses for Belgium, Brazil, Germany and Japan. Final Det. at 9 n.4. 
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subsidized imports from Belgium, Brazil, France, Germany and Korea 
did not cause or threaten material injury. Id. at 9; 58 Fed. Reg. at 
43,906-07. 

Petitioners contest these negative determinations. 


A. ITC’s Determination: 


The Commission found by a vote of 5-1 that imports from Brazil, Ger- 
many, France, Korea, and Japan did not cause or threaten material 
injury. All Commissioners voted in the negative regarding imports from 
Belgium, and by a vote of 4-2 the majority found imports from Canada 
and the Netherlands did not cause or threaten material injury. Dissent- 
ing views as to the threat finding were written by Commissioners New- 
quist and Rohr. 

The Commission reasoned that a negative determination was 
appropriate for all countries subject to investigation because there was a 
lack of causal nexus between the subject imports and the condition of 
the industry. Final Det. at 52. The Commission found the domestic like 
product to consist of hot-rolled carbon steel flat products, including 
plate in coils and hot-rolled floor plate in coils. Jd. at 14. During the 
period of investigation, the domestic industry’s market share, by quan- 
tity, declined by one percent, and remained in excess of 93 percent. Id. at 
52; Pub. Staff Rpt. at I-144 tbl. 103. The Commission also found market 
penetration of the subject imports to be low. Final Det. at 46-47. The 
Commission was unable to find convincing evidence that there was a 
relation between declines in domestic industry performance and minor 
increases in the volume of imports. Id. at 52-53. 

The Commission noted that the large percentage of domestic industry 
production was captively consumed and concluded that the industry 
was affected only minimally by the subject imports. Id. at 21, 53. The 
Commission also determined that there was a lack of price effects by rea- 
son of the subject imports, partly because the product market was not 
highly price sensitive, nor were imports greatly substitutable with 
domestic products. Id. at 47-48. Although prices for domestic and 
imported products decreased somewhat during the period, import 
prices fluctuated and fell less than did domestic prices, imports gener- 
ally oversold domestic products, and no lost sales or revenue allegations 
could be confirmed. Jd. at 48-49. 

In addition, the majority concluded that most Korean imports were 
shipped from defendant-intervenor Pohang Iron & Steel Company 
(“POSCO”) to USS-POSCO Industries (“UPI”), an affiliated domestic 
producer. Thus, the remaining volume of imports sold on the merchant 
market was very small. Jd. at 54-55. Some of these merchant market 
Korean products fell into niche product categories, thus substitutability 
was somewhat limited. Jd. at 55. The majority found a lack of causal 
nexus between Korean imports as a whole and any material injury to the 
domestic industry. Id. 

The Commission also determined that negligible imports from the 
non-cumulated subject countries were insignificant in absolute volume, 
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and as ashare of domestic consumption. Jd. at 56. In part on the basis of 
data demonstrating significant overselling, the Commission found 
these imports had no significant effect on domestic prices. Jd. at 56-57. 

With regard to threat of material injury, the Commission exercised its 
discretion not to cumulate, making an individual negative finding for 
each subject country. Jd. at 59. The majority determined that for Can- 
ada, an increase in market penetration over the period was offset by a 
significant increase in home market and third country shipments. Id. at 
62. Although production capacity had increased, the majority noted that 
projections indicated a decline in 1993. Jd. The majority stated that 
although there was the possibility of product shifting from corrosion-re- 
sistant products to hot-rolled products, the high cost of investment in a 
corrosion-resistant production line was a large incentive to continue to 
make as much higher value-added product as possible. Jd. at 63. Thus, 
the majority concluded that the potential for product shifting was not 
significant, and that Canadian imports did not pose a threat. Jd. at 63, 
64. 

Lastly, the Commission found that imports from the Netherlands did 
not threaten material injury. Despite increases in volume over the 
period, the absolute volume and market share of Dutch imports were 
found to be too low to indicate a likelihood that imports would rise to 
injurious levels. Jd. at 70. Levels of capacity utilization were found to be 
high. Id. Although the Commission recognized the possibility of product 
shifting here also, it found the record lacked concrete evidence to war- 
rant an affirmative finding for threat based on this factor. Id. at 71. 


STANDARD OF REVIEW 


On a motion for judgment on the agency record, the scope of review of 
ITC’s determination is whether it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). 


DISCUSSION 


To determine whether material injury has occurred because of LTFV 
or subsidized imports under investigation, ITC is required to consider 
the volume of imports, their effect on domestic prices, the impact of 
imports on domestic production of the merchandise at issue, and other 
relevant economic factors. 19 U.S.C. § 1677(7)(B) (1988). Regarding 
impact of imports, relevant economic factors include, but are not limited 
to, the following: 


(I) actual and potential decline in output, sales, market share, 
profits, productivity, return on investments, and utilization of 
capacity, 

(II) factors affecting domestic prices, 

(III) actual and potential negative effects on cash flow, invento- 
ries, employment, wages, growth, ability to raise capital, and 
investment, and 

(IV) actual and potential negative effects on the existing develop- 
ment and production efforts of the domestic industry, including 
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efforts to develop a derivative or more advanced version of the like 
product. 


Id. § 1677(7)(C) (iii). 

To find whether threat of material injury caused by LTFV imports 
exists, ITC must review ten factors, including foreign production capac- 
ity, market penetration, price suppression or depression, inventories of 
subject merchandise, underutilized foreign production capacity, poten- 
tial for product shifting, and actual or potential negative effects on the 
industry’s existing development and production efforts. Id. 
§ 1677(7)(F)(i). 

Petitioners argue that because of numerous errors in ITC’s final neg- 
ative material injury and threat determinations this matter should be 
remanded. Petitioners specifically contend that 1/ the Commission 
improperly included in its definition of the domestic industry the pro- 
duction of hot-rolled steel captively consumed in the production of 
downstream products; 2/ the Commission failed to cumulate Korean 
imports in its analysis of material injury; 3/the Commission misapplied 
the negligibility exception and failed to cumulate imports from Belgium, 
Brazil, Germany, Japan, and South Africa; 4/ Commissioner Brunsdale 
misapplied the negligibility exception, basing it solely on absolute mag- 
nitude of imports; 5/ the causation analyses of Commissioners Bruns- 
dale and Crawford were improper and contrary to law; 6/ the causation 
analysis of Commissioner Watson was vague and contrary to law; 7/ the 
analyses of price sensitivity and substitutability by the Commission and 
Commissioners Watson, Brunsdale and Crawford, in particular, were 
inconsistent and unsupported by the record; 8/ the Commission’s find- 
ing of no adverse price effects was based upon flawed methodology; 
9/ the Commission’s finding of lack of causal nexus, between market- 
place developments after imposition of the preliminary bond and mate- 
rial injury, was incorrect; 10/ the Commission’s negative threat 
determinations regarding imports from Germany, Korea and the Neth- 
erlands were incorrect as there was evidence of a risk of product shift- 
ing; and 11/ the Commission’s negative threat determinations for 
Canada and the Netherlands were flawed because they were based on 
unreliable projections and were not supported by substantial evidence. 

The court will discuss in turn each of petitioners’ contentions, and the 
opposing views of defendant and defendant-intervenors. 


A. Captive production: 


The court and the parties agree that the captive production issue is 
one of major importance to the disposition of this matter, if not the most 
important issue. Because the petitioners continually adjust their argu- 
ment, as various versions fail, this issue is somewhat difficult to discuss. 
The court will attempt to address all permutations of the argument. 

Petitioners clearly assert that the Commission incorrectly addressed 
hot-rolled captive production in its assessment of the hot-rolled indus- 
try. Petitioners argue that the Commission’s approach is contrary to the 
methodology applied in prior determinations for the steel industry, in 
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which captive production was excluded. Petitioners also contend that 
inclusion of captive production is contrary to general agency practice. 
Because of this alleged error, according to petitioners, hot-rolled captive 
production has been counted multiple times across the steel investiga- 
tions, in cold-rolled, corrosion-resistant and plate production data, in 
addition to the hot-rolled industry analysis. Petitioners insist that the 
Commission should have applied a semi-finished product analysis to the 
hot-rolled captive production, thus treating such hot-rolled product as 
“work-in-progress” to be excluded from assessments of apparent con- 
sumption, market share, and financial performance in the hot-rolled 
industry investigation. Final Det. at 15. 

Petitioners originally filed four individual steel cases for the hot- 
rolled, cold-rolled, corrosion-resistant, and plate industries. In the con- 
text of a like product definition, defendant indicates that petitioners 
could have, but did not, argue that captively produced hot-rolled steel 
was part of a downstream like product, was a separate like product,’ or 
that all flat-rolled steel constituted one like product. Instead, petition- 
ers’ argument was made in the context of an objection to ITC’s data 
collection methodology. Defendant contends that in past practice cap- 
tive production has been included in U.S. industry data for other prod- 
ucts, and its inclusion here is not a departure from such methodology. 

Consistent with the petition filed, the Commission considered hot- 
rolled production to constitute one like product, regardless of end use.* 
The Commission rejected petitioners’ proposal to exclude captive pro- 
duction from its analysis, despite petitioners’ argument that inclusion 
would require the Commission to manipulate analysis of statutory fac- 
tors for each industry to reflect a larger steel “industry,” due to the 
“integrated nature of various producers of various products.” Id. at 
16-17. The Commission explained its change in methodology from prior 
steel industry determinations by noting that previously, it had not con- 
sidered, and no party had raised, the issue of captive production in the 
steel industry. Id. at 18 n.50; see Citrosuco Paulista, S.A. v. United 
States, 12 CIT 1196, 1209-10, 704 F Supp. 1075, 1088 (1988) (upholding 
definition of like product and finding earlier determinations not binding 
for purposes of definition, in part because parties did not argue issue 
previously). 

First, the statute defines like product as a product which is “like, or in 
the absence of like, most similar in characteristics and uses with, the 
article subject to an investigation.” 19 U.S.C. § 1677(10) (1988). The 


3 The Commission examines five factors to determine whether a semi-finished product should be viewed as a sepa- 
rate like product different from the finished product, including: 1/ the necessity and costs of further processing for the 
semi-finished product, 2/ the degree of interchangeability between the semi-finished and finished products, 3/ the 
extent to which the use of the semi-finished product is dedicated to the finished product, 4/ whether the two products 
have independent markets and uses, and 5/ whether the semi-finished product imparts an essential characteristic or 
function to the finished product. See, e.g., Stainless Steel Flanges from India and Taiwan, USITC Pub. 2600, Inv. Nos. 
731-TA-639 and 640, at 5-6 (Feb. 1993) (prelim.). 


4 The ITC considers the following factors in its determination of like product: 1/ physical appearance, 2/interchange- 
ability, 3/ channels of distribution, 4/ customer perception, 5/ common manufacturing facilities and production 
employees, and where appropriate, 6/ price. Torrington Co. v. United States, 14 CIT 648, 652, 747 F. Supp. 744, 749 
(1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991). 
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statute frames the definition of an industry in terms of like product, as 
the industry is “the domestic producers as a whole of a like product, or 
those producers whose collective output of the like product constitutes a 
major proportion of the total domestic production of that product.” 
19 U.S.C. § 1677(4) (A) (1988). The methodology applied here by the 
Commission, that is, analysis of the entire production of like product, 
previously has been used both in instances where the captively con- 
sumed goods were a component input of another entirely different prod- 
uct, or were a semi-finished or upstream version of another product. 
See, e.g., Fresh Garlic from China, USITC Pub. 2759, Inv. No. 
731-TA-683, at I-5-I-6 (Mar. 1994) (prelim.) (finding one like product 
for all forms of fresh garlic, regardless of intended use, corresponding 
with scope investigation); Tungsten Ore Concentrates from the People’s 
Republic of China, USITC Pub. 2447, Inv. No. 731-TA-497, at 5, 7-8 
(Nov. 1991) (final) (determining one like product category contained 
three grades of product that were interchangeable, possessed similar 
production process and overlapped in channels of distribution); and 
Polyethylene Terephthalate Film, Sheet, and Strip from Japan and the 
Republic of Korea, USITC Pub. 2383, Inv. No. 731-TA-458 and 459, at 
14, 19 (May 1991) (final) (determining one like product existed due to 
similarity in physical characteristics, product perceptions, channels of 
distribution, and lack of statutory basis to support exclusion of captive 
production). 

Second, despite this statutory structure and agency practice, at oral 
argument petitioners contended that the way to count data for each like 
product group was to count the hot-rolled steel at the point at which it 
was to be consumed to manufacture a finished product. Tr. of Oral Argu- 
ment at 82 (Sept. 28-29, 1994) (“Tr.”). This approach, if applied even- 
handedly, would most notably exclude from the foreign hot-rolled data 
the substantial amount of Korean hot-band imports manufactured by 
POSCO.5 

If petitioners had wanted this data for both foreign and domestic hot- 
rolled steel destined for cold-rolled production, to be excluded from the 
hot-rolled investigation, they had ample opportunity to express this 
view in previous stages of the investigation. The court notes that neither 
did petitioners challenge the like product determination to seek exclu- 
sion of captive production on the basis just articulated, nor did they ask 
Commerce to define a class so that the corresponding like product would 


5POSCO manufactures and exports hot-rolled, cold-rolled and corrosion-resistant steel. UPI, a joint venture 
between USX Corp. and POSCO, is a domestic producer of cold-rolled and corrosion-resistant steel. Final Det. at 37-38, 
97. By contract, POSCO supplies all of UPI’s hot-rolled needs. Id. at 38. 

Petitioners stated in their prehearing brief that POSCO imports should not be considered as domestic hot-rolled cap- 
tive production, as “POSCO’s sale of hot band to UPI is essentially nothing more than a long-term supply contract with 
a fixed price.” Def.-Ints.’ Post Oral Argument Subm., Ex. 1 at 8 n.11 (Pet’rs.’ Prehearing Br., vol.3). During the inves- 
tigation, petitioners participated in the formulation of the questions for gathering data on captive production: “At peti- 
tioner’s [sic] suggestion, we also revised the foreign producers’ [sic] questionnaire to ensure that respondents report 
captive production and shipments.” Def.’s App., vol.111, List 1, Doc. 499, at 2 (Mem. to the Commission from Lynn 
Featherstone, Feb. 4, 1993 (concerning changes in questionnaire from preliminary to final)). 
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exclude captive production.® Petitioners explain that prior to the deter- 
mination, they had no reason to expect that domestic captive production 
would be treated differently from past steel determinations. Nonethe- 
less, they do not now clearly ask for a different like product definition. 

Third, petitioners now seem to request alternatively That the U.S. 
industry be defined separately from like product, and that the steel be 
counted only when it leaves the domestic producer’s plant. The court 
cannot grant the petitioners’ request. Once the like product has been 
determined, the definition of the industry follows. See § 1677(4)(A); 
Asociacion Colombiana de Exportadores de Flores v. United States, 
12 CIT 634, 636, 693 F. Supp. 1165, 1167 (1988) (finding identification of 
like product necessary to determine which industry is examined for 
injury or threat of injury). Corporate boundaries are not contemplated 
as dividing lines within the definitions of either like product or the 
industry. See §§ 1677(4)(A), (10). 

The court will assume arguendo that the petitioners have asserted 
and continue to assert a “like product” argument. Even so, the Commis- 
sion did not err in following its general methodology of treating all of 
hot-rolled steel as one like product. See, e.g., Smith-Corona Group v. 
United States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert. denied, 465 U.S. 
1022 (1984) (concluding agency has broad discretion in choice of meth- 
odology); Torrington Co. v. United States, 16 CIT 220, 230, 790 F. Supp. 
1161, 1172 (1992), aff'd, 991 F.2d 809 (Fed. Cir. 1993) (same). The court 
sees no clear way to draw a line between hot-rolled steel destined for in- 
house downstream steel products and hot-rolled steel that is destined, 
for example, for automobiles to be manufactured in-house. See, e.g., 
Cambridge Lee Indus., Inc. v. United States, 13 CIT 1052, 1054-55, 728 
F. Supp. 748, 750 (1989) (holding lack of sufficiently clear dividing line 
existed to separate domestic brass into different like products); Fresh 
Garlic from China, USITC Pub. 2755, at I-5-I-6 (“We look for clear 
dividing lines between possible like products.”); Certain Compact Duc- 
tile Iron Waterworks Fittings and Accessories Thereof from the People’s 
Republic of China, USITC Pub. 2671, Inv. No. 731-TA-621, at 6 (Aug. 
1993) (final) (same). As indicated, and as acknowledged at oral argu- 
ment, petitioners want POSCO imports to be included for comparison to 
the domestic hot-rolled like product,’ thus any reasonable request for a 


6 Subsequent to oral argument, petitioners brought to the court’s attention the C< ission’s determination in 
Fresh Garlic from the People’s Republic of China, USITC Pub. 2825, Inv. No. 731-TA-683 (Nov. 1994) (final) (“Fresh 
Garlic II”) Petitioners contend that the like product determination in Fresh Garlic II demonstrates what the Commis- 
sion could and should have determined here, that is, a finding of several separate like products based upon differences 
in end use, lack of interchangeabilty of production facilities and production processes, and producers’ and consumers’ 
differing perceptions of each product group. The court does not agree that Fresh Garlic II dictates a different result. 
What petitioners previously argued for was the exclusion of captive transfers from the like product determination, 
although such product corresponded with that within the scope determined by Commerce. Fresh Garlic II rejected this 
approach, finding that the Commission did not have authority to exclude from a like product determination merchan- 
dise corresponding to that within the scope of a Commerce investigation. Id. at -7. The type of like product differences 
found in Fresh Garlic II simply were not argued or demonstrated here. 

‘ Otherwise, petitioners could have sought from the International Trade Administration (“ITA”) an end use defini- 
tion of the “class or kind” of merchandise sold at LTFV. See 19 U.S.C. § 1673a(c)(2) (1988) (providing for investigation 
into whether class or kind of merchandise described in petition is being or is likely to be sold in U.S. at LTFv). Any such 
end use requirement, however, would also have necessarily excluded POSCO imports from the ITA case. 
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revised like product definition to segregate captive production would 
have operated to the disadvantage of petitioners’ claimed objective. 

Finally, the Commission’s like product decision and its decision to 
include captive production did not lead to a skewed method of data 
collection. The Commission distinguished between data reported for 
merchant sales and for internal transfers, as to apparent consumption, 
shipments and income and loss experience. Pub. Staff Rpt. at I-39-I-40 
tbls. 10-11; I-71-I-74 tbls. 26, 28-30; Def.’s App., vol. IV, List 2, Doc. 216 
at I-105-I-106 tbl. 27 (“Conf. Staff Rpt.”). Some firms reported data for 
employment, wages and productivity on an allocated basis, based on 
merchant market sales and on a portion of upstream processes, and oth- 
ers reported this data on a nonallocated basis. Pub. Staff Rpt., at 
I-58-I-60 & tbls. 18-19. The Commission, however, also articulated its 
methodology and indicated it had applied a consistent approach to esti- 
mating profitability of internal transfers captively produced, for all 
firms for which data was collected. Id. at -64-I-65. Data on production 
capability, inventories, property, plant and equipment, capital expendi- 
tures, and research and development were reported on an aggregate 
basis because the Commission was unable to allocate the data between 
the merchant market and captive production. Jd. at I-50-I-51 & tbl. 15, 
I-56-I-57 & tbl. 17, I-65. 

Petitioners have not demonstrated to the court that the Commission 
abused its discretion, or ignored substantial evidence, in making its like 
product determination or in selecting a methodology for data collection 
consistent with the manner in which the petitions were filed. 


B. Cumulation: 


If certain statutory requirements are met, cumulation of imports 
from two or more countries “subject to investigation” is mandated for 
the determination of present material injury.’ 19 U.S.C. § 1677(7)(C)(iv) 
(Supp. V 1993). The Commissioners have discretion not to cumulate if a 
country’s imports are found to be negligible and to have no discernible 
impact upon the domestic industry. Id. § 1677(7)(C)(v). 


1. Imports from Korea: 


Petitioners find error in the Commission’s negative present material 
injury determination because Korean imports were excluded from 
cumulative analysis. Petitioners urge that both the POSCO imports to 
supply UPI, and the Korean imports sold to the merchant market, 
should have been cumulated with other imports. Petitioners allege that 
there was evidence on the record that non-Korean imports competed 
significantly with Korean hot-rolled products, contrary to the finding of 
the majority. See Final Det. at 38-39. 


8 The statute provides, in part, that: 
(I) In general 
For purposes of [evaluating volume and price] * * * the, Commission shall cumulatively assess the volume and 
effect of imports from two or more countries of like products subject to investigation if such imports compete with 
each other and with like products of the domestic industry in the United States market. 
19 U.S.C. § 1677(7)(C)iv)(1). 
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The majority determined however that because the volume of these 
competing merchant market imports was so small, both absolutely and 
as a share of total Korean imports, such imports did not by themselves 
result in a reasonable overlap of competition.? Id. at 39. Regarding 
POSCO imports to supply UPI, the majority found that “these imports 
are in certain niche categories in which there were no other imports 
from subject countries during the period examined.” Id. Because com- 
petition with other imports was lacking, the majority chose not to cumu- 
late POSCO imports. Id. 

The majority also noted that there existed “no unaffiliated domestic 
producer * * * currently able to supply UPI with more than a small per- 
centage of its requirements.” Jd. In that context, the majority found 
that, 


[the] discussion of imports from Korea destined for UPI does not 
turn on the fact that there exists a contract (however labeled) for 
the supply of UPI. The Commission is expressly not making a deter- 
mination that any type of contractual supply relationship precludes 
a finding of competition. 


Id. at 39 n.218. 

Petitioners first argue that the majority departed from the general 
rule for cumulation, because it assessed not only whether a reasonable 
overlap of competition existed between Korean and other subject 
imports, but also because it considered the contractual relationship 
between POSCO and UPI in deciding not to cumulate. This reading of 
the determination blurs the cumulation analysis the majority made 
clear. 

To establish whether a reasonable overlap of competition exists, the 
commission applies a four-factor test, assessing 1/the degree of fungibil- 
ity among imports and with the domestic like product, 2/ the presence of 
sales or offers to sell in the same geographic markets, 3/ the existence of 
common or similar channels of distribution, and 4/ whether the prod- 
ucts at issue were simultaneously present in the market. United Eng’g 
& Forging v. United States, 15 CIT 561, 582, 779 F Supp. 1375, 1393 
(1991); Fundicao Tupy S.A. v. United States, 12 CIT 6, 10-11, 678 F. 
Supp. 898, 902, aff'd, 859 F.2d 915 (Fed. Cir. 1988). These factors are not 
exhaustive, and no single factor is determinative. Wieland Werke, AG v. 
United States, 13 CIT 561, 563, 718 F Supp. 50, 52 (1989). 

In its determination, the majority initially found that POSCO hot 
bands imported by UPI were in niche categories and did not compete 
with other imports, on the basis of import data broken down by product 
category. See Final Det. at 39; Conf. Staff Rpt. I-235-I-236 tbl. 98, 
F-22-F-23 tbl. F-2. This data indicates that a significant majority of 
Korean imports fell into 2 product categories, for which no other coun- 


2 Commissioner Newquist dissented from this finding, instead cumulating Korean imports on the basis that these 
imports were not negligible and that a reasonable overlap of competition existed between Korean imports and the 
domestic like product. Final Det. at 267-68. 
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try imports were received. The majority thus relied upon product-spe- 
cific characteristics in finding POSCO imports did not compete with 
other subject imports. The majority next stated that because of this find- 
ing, it was not required to reach the issue of competition with the domes- 
tic product. Final Det. at 39. 

The majority went on to note, however, that no unaffiliated domestic 
producer was currently able to supply more than a small amount of 
UPI’s requirements, concluding that any theoretical domestic competi- 
tion was too speculative to support a reasonable overlap finding. Jd. at 
39 & n.217. The majority expressly stated its finding was not based upon 
the presumption that any contractual supply relationship precludes a 
finding of competition. Jd. at 39 n.218. Three of the Commissioners in 
the majority, Commissioners Rohr, Crawford and Nuzum, adopted this 
analysis without modification. 

Two Commissioners, in their additional views, indicate that they 
relied not only upon product characteristics, but also upon the nature of 
the POSCO-UPI venture. Commissioner Watson reiterated the major- 
ity’s findings, but added that on the basis of “the specific requirements 
of UPI and the relative lack of fungibility between the POSCO ship- 
ments to UPI and the other subject imports,” there was no reasonable 
overlap of competition. Jd. at 73. In addition, Commissioner Watson 
found no reasonable overlap of competition with domestic products, on 
the bases that no unaffiliated domestic producer could supply UPI with 
more than a small portion of its requirements, id., and that “the rela- 
tionship among UPI, USX and POSCO is unique.” Jd. at 74. Commis- 
sioner Watson noted that his determination regarding reasonable 
overlap of competition was based upon this unique relationship, but also 
stated the determination might have been otherwise had there been evi- 
dence of another domestic producer “ready, willing and able to supply 
UPI with hot band.” Jd. at 74 n.9. 

Commissioner Brunsdale also decided not to cumulate Korean 
imports, in part on the basis that imports to UPI were in certain niche 
categories where there were no competing imports. Jd. at 311. Commis- 
sioner Brunsdale found that because “UPI is affiliated only with USX 
and POSCO and not with any other importer, * * * [i]t is not economic to 
purchase this steel from other import sources * * *. [Thus,] there is no 
competition between POSCO and other importers.” Jd. While long-term 
contractual relationships cannot be used to shield unfairly traded 
imports, any error that may have existed in this regard is harmless, as at 
least three Commissioners in the majority were clear about avoiding 
this pitfall, and Commissioner Watson tempered his conclusion in a 
manner which indicates that he did not find the existing contractual 
relationship a bar to cumulation. 


10 The product categories, Products 27 and 28, are defined in terms of “PIW” (pounds/inches/width), gauge and tol- 
erance. See Apps. to Def.-Ints.’ Mem. Opp’n. Pls.’ Mot. J. Agency R., App. 4, at 1 (Letter to Donna R. Koehnke from 
Donald B. Cameron (July 6, 1993) (concerning POSCO exports to UPI)). 
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Petitioners next argue strenuously that the majority incorrectly 
found an absence of overlap between POSCO imports and domestic 
product on the basis of alleged lack of capability to produce the good. 
Petitioners note that the specifications UPI requires are not especially 
unique. Petitioners also assert that domestic manufacturers possess the 
capability to produce, although they may not do so currently, the quan- 
tity required. As to non-Korean imports, petitioners contend that the 
capability to produce is what the Commission should have considered, 
rather than actual production. 

This argument are flawed for two reasons. First, UPI at no time 
argued, and the Commission did not find, that domestic producers are 
unable to meet UPI specifications. Rather, UPI argued, and the Com- 
mission found, that no domestic producer could satisfy all of UPI’s pro- 
duction requirements: quantity, ability to supply long-term, and 
product specifications. Evidence on the record indicates that in the hot- 
rolled market, and for UPI specifically, the condition of the market is 
such that those companies that captively consume hot-rolled steel 
require large quantities over a long term to operate efficiently. See, e.g., 
Def.-Ints.’ Post Oral Argument Subm., Ex. 8, at 624, 663-64, 693 (test. of 
Leonard H. Chuderewicz); and id. Ex. 8, at 659-60 (test. of Robert 
Crandall). 

Second, petitioners have mischaracterized the ability to produce as it 
relates to the reasonable overlap of competition requirement. Petition- 
ers rely upon Certain Forged Steel Crankshafts from the Federal Repub- 
lic of Germany and the United Kingdom, USITC Pub. 2014, Inv. Nos. 
731-TA-351 and 353 (Sept. 1987) (final)!! and Thermostatically Con- 
trolled Appliance Plugs and Internal Probe Thermostats Therefor from 
Canada, Japan, Malaysia, and Taiwan, USITC Pub. 2152, Inv. No. 
701-TA-292 and Inv. Nos. 731-TA-400, 402-404 (Jan. 1989) (final), in 
support. Yet these determinations stand for the proposition that actual 
production, and not mere theoretical ability to produce, establishes 
competition. In Crankshafts, the products at issue were forged steel 
crankshafts in a specific weight range, used in vehicle engines. USITC 
Pub. 2014 at 8. While the crankshafts were produced to particular speci- 
fications, the Commission found those of similar design to be fungible, 
as they were used interchangeably by purchasers. Jd. at 15-16. The 
Commission noted the long-term contract nature of the market, id. at 
21, and that bids from producers were requested and supplied. Jd. at 
A-43-A-46. 

Similarly, in Probe Thermostats, the imported and domestic products 
were produced to particular specifications, but were found to be inter- 
changeable. USITC Pub. 2152 at 18-19. The manufacturers in Probe 
Thermostats also submitted bids, id. at A-385-A-37, thus they were 
ready, willing and able to meet requests for supply. Here, there is no evi- 
dence in the record that domestic steel manufacturers were ready to 


11 This determination was upheld in United Eng’g, 15 CIT at 584, 779 F. Supp. at 1394-95. 
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meet UPI’s time and quantity requirements, nor had bids been sub- 
mitted indicating such readiness. Thus, petitioners’ position is not anal- 
ogous to that of the producers in Crankshafts and Probe Thermostats. 

Regarding overlap of competition between Korean and other 
imported products, petitioners contend that evidence exists concerning 
Japan’s ability to produce high quality hot-rolled products that satisfy 
UPI requirements. Petitioners cite to the Japanese Respondents’ Joint 
Prehearing Brief, wherein are described the same technologies that: 
petitioners allege POSCO uses to make high quality hot-rolled products. 
See App. to Pls.” Mem. Supp. Mot. J. Agency R., Tab 5, at 49, 52 (Japa- 
nese Resp’ts.’ Joint Prehearing Br.). Petitioners argue that there is evi- 
dence that POSCO and a US. producer possess the same hot-rolled 
equipment, purchased from a Japanese manufacturer. See Pls.’ Post 
Oral Argument Subm., sec. IV (Korea), Tab 1, at 3-4 (Aff. of Gary E. 
Hoff). Petitioners assert that from this it is reasonable to infer that a 
Japanese respondent would possess such equipment as well, and thus be 
capable of producing competing imports. Mere capability of production 
(which is by no means clear) does not necessarily mean that a company 
will produce a particular niche product. 

Furthermore, defendant states that, contrary to petitioners’ asser- 
tions, the Commission investigated equipment used by domestic pro- 
ducers, in supplemental questionnaires. Defendant concedes it did not 
inquire specifically into equipment owned by foreign producers, but 
petitioners did not propose that this question be incorporated in the 
questionnaire. Although an agency’s failure to collect pertinent data 
may constitute an abuse of discretion, Wieland Werke, 13 CIT at 574, 
718 F. Supp. at 60, in these circumstances petitioners have not estab- 
lished that the Commission failed to investigate Korean imports 
adequately. 

Petitioners also maintain that the majority incorrectly found absence 
of overlap of competition between POSCO imports and other imports, in 
mistaken reliance upon importer questionnaire responses that alleg- 
edly covered less than 27% of total hot-rolled imports by volume in any 
year of the investigation. Petitioners conclude that the data does not 
support a finding that none of the subject imports met UPI specifica- 
tions. Defendant and defendant-intervenors respond that coverage of 
the questionnaires was more than adequate, and that petitioners’ char- 
acterization is grossly inaccurate. 

Information in the Final Staff Report indicates that a large number of 
firms provided questionnaire data for these investigations overall. Spe- 
cifically, of the questionnaires sent to the 351 firms who imported steel!” 
and the 77 domestic producers,!* responses came from 190 importers 
and 38 producers, accounting for over 70% of all importers of the subject 


12 Of the 351 firms that received questionnaires, 88 firms indicated they did not import certain flat-rolled carbon 
steel products. Pub. Staff Rpt. at I-45. 


13 Of the 77 firms believed to produce the subject products, 26 firms indicated that they did not produce certain flat- 
rolled carbon steel products. Pub. Staff Rpt. at I-41. 
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product, and 96% of all 1992 open-market shipments by U.S. producers 
of hot-rolled product. Pub. Staff Rpt. at I-38 n.92, I-41-I-42 & n.96, 
I-45 & nn.100-01. Also, the Commission sought data from importers for 
selected hot-rolled products, to be used in its pricing analysis or in 
review of niche product arguments. Id. at 45 n.102. This selection was 
the subject of debate among the parties and the Commission, with peti- 
_ tioners having some success in persuading the Commission of its views 
on the subject. 

At oral argument, defendant-intervenors submitted charts to demon- 
strate that total 1992 import shipment data in importer questionnaire 
responses exceeded 75% of total shipments. Def.-Ints.’ Post Oral Argu- 
ment Subm., Ex. 5, at Exs. A-F. Defendant-intervenors indicated that 
petitioners’ assertion was formulated on the basis of the wrong ques- 
tionnaire responses, wherein importers had indicated shipments made 
from inventory only. Rather, defendant-intervenors argued, the cover- 
age should be calculated from the data reported in response to the ques- 
tion requesting estimated 1992 total shipment volume by customer 
type. See id. Ex. 5, at Exs. D-F. Defendant-intervenors are correct. 

The court notes that the Commission is not required to gather 100% 
coverage in the questionnaire responses before it can make a determina- 
tion. The applicable standard is “not whether the Commission might 
have obtained additional information, but whether the determination is 
supported by substantial evidence on the record and according to law.” 
Hannibal Indus., Inc. v. United States, 13 CIT 202, 208, 710 F. Supp. 332, 
337 (1989). Thus, the court will only remand determinations where the 
Commission has failed “‘to seek necessary information.’”” Trent Tube 
Div. v. United States, 14 CIT 780, 789, 752 F. Supp. 468, 476 (1990) (quot- 
ing Hannibal, 13 CIT at 207, 710 F. Supp. at 336) (“Trent Tube I”), aff'd 
sub nom. Trent Tube Div. v. Avesta Sandvik Tube AB, 975 F.2d 807 (Fed. 
Cir. 1992). In Trent Tube I, the court rejected the argument that receipt 
of 23 out of 35 producers’ questionnaires, some of which were incom- 
plete, was insufficient to support an affirmative injury finding. Id. at 
788-89, 752 F. Supp. at 475-76. 

Here, the questionnaire responses contained data for the two niche 
product categories for which UPI imported the highest volumes of 
POSCO products. See Apps. to Def.-Ints.’ Mem. Opp’n to Pls.’ Mot. J. 
Agency R., App. 3, at 30 (sample importers’ questionnaire). On the basis 
of the summaries of this data, see Conf. Staff Rpt. at -235-I-236 tbl. 98 
F-22-F-23 tbl. F-1, the Commission found that POSCO products did 
not compete with other subject country imports. 

Lastly, petitioners argue that the majority was inconsistent in its find- 
ing that the small volume of non-UPI Korean imports, less than 10% of 
total Korean hot band imports, did not satisfy the reasonable overlap of 
competition requirement. See Final Det. at 38-39. Petitioners point to 
the even smaller volumes of imports from South Africa and Belgium 
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that the Commission found satisfied the competition requirement. !* See 
Pub. Staff Rpt. at I-135 tbl. 94. 

Korean imports shipped to the merchant market totalled signifi- 
cantly less than 100,000 tons in 1991 and in 1992. While this volume 
exceeds those reported for South Africa and Belgium, petitioners’ argu- 
ment fails because the majority properly found the portion of competing 
non-UPI Korean imports to be a very small part of overall Korean 
imports. Final Det. at 39. The Commission also found the volume of 
merchant market Korean imports to be less than the volume of any 
other country’s imports that were cumulated. Id. at 39 n.215. In the case 
of South Africa and Belgium, although absolute import volumes were 
small, the majority of these imports competed,! representing a reason- 
able overlap of competition for the imports as a whole. Jd. at 34, 42 & 
n.234, 44. To conclude that Korean imports in general competed and 
thus should be cumulated, based upon the small percentage sold in the 
merchant market, would not be reasonable. 

For the foregoing reasons, the court finds ITC’s determination not to 
cumulate Korean imports is supported by substantial evidence and is in 
accordance with law. 


2. The negligibility exception: 


In its present material injury analysis, the Commission did not cumu- 
late imports from Belgium, Brazil, Germany, Japan and South Africa, 


finding such imports were negligible and did not cause any discernible 
adverse impact. 

Petitioners challenge the manner in which the Commission applies 
the negligibility provision of the cumulation statute. 19 U.S.C. 
§ 1677(7)(C)(v).16 The court finds no legal error in the interpretation or 
application of the negligibility provision by any of the Commissioners, 
even though the determinations are not uniform on the issue. 


a. Commissioner Brunsdale’s interpretation: 


From the petitioners’ point of view, it is Commissioner Brunsdale who 
appears to engage in the most objectionable application of the statute. 
Commissioner Brunsdale focuses on the percentage of the market held 
by imports from a particular country. Except where additional factors 
indicate another result is appropriate, ifa country’s imports account for 
less than 1% (or sometimes less than 1.5%) of the U.S. market, generally 


14 These imports were determined, however, to be negligible. Final Det. at 42, 44. 


15 Although no specific information was obtained as to the grades of South Africa’s hot-rolled imports, the majority 
assumed they were completely substitutable. Final Det. at 44. 
16 The relevant statutory provision, in part, reads: 
(V) Treatment of negligible imports 
The Commission is not required to apply clause (iv) [cumulation] or subparagraph (F) (iv) [cumulation for 
threat] in any case in which the Commission determines that imports of the merchandise subject to investiga- 
tion are negligible and have no discernable adverse impact on the domestic industry. For purposes of making 
such determination, the Commission shall evaluate all relevant economic factors regarding the imports, 
including, but not limited to, whether— 
(I) the volume and market share of the imports are negligible, 
(II) sales transactions involving the imports are isolated and sporadic, and 
(III) the domestic market for the like product is price sensitive by reason of the nature of the product, 
so that a small quantity of imports can result in price suppression or depression. 
19 U.S.C. § 1677(7) (C) (v). 
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Commissioner Brunsdale does not cumulate imports. Cf. Torrington, 
16 CIT at 228, 790 F Supp. at 1171 (finding imports from countries with 
less than 1% market share, absent extraordinary circumstances, and in 
market not very sensitive to price, were negligible). 

Commissioner Brunsdale’s approach is somewhat troublesome, 
because it leads to charges of a bright-line test, which is not permitted by 
the statute. Jd. at 228, 790 F. Supp. at 1171. The results in these cases 
and Commissioner Brunsdale’s adoption of the majority opinion in this 
matter, however, lead the court to conclude that she considered the full 
record in reaching her determination herein. On the other hand, her 
application of the statute appears to be at the most expansive boundary 
that may still be said to be within the discretion allowed the Commission 
on this issue. In another case, where imports were more pervasive, more 
diffuse by country source or more fungible,!” such a mode of analysis 
might lead to a conflict with the basic purpose of the cumulation provi- 
sion.!8 See H.R. Rep. No. 40, 1st Sess., pt. 1, at 131 (1987) (indicating 
negligibility exception is not to be applied in manner that subverts pur- 
pose of cumulation provision). All other Commissioners apply the negli- 
gibility statute in a less broad-brush manner, and have not erred as to 
the interpretation of law in this regard. 


b. Burdens of proof: 
Petitioners raise another complaint regarding the law as to applica- 


tion of the negligibility provision. They allege that the Commission is 
not applying the proper burdens of proof to the resolution of the negligi- 
bility dispute This argument is based in large part on the decision in 
Creswell Trading Co. v. United States, 15 F3d 1054 (Fed. Cir. 
1994)(“Creswell III”), which discussed the burdens applicable to the 
resolution of an issue before the United States Department of Com- 
merce in a countervailing duty investigation. 

The original question before this court, in Creswell Trading Co. v. 
United States, 16 CIT 37, 37, 783 F Supp. 1418, 1419 (1992) (“Creswell 
I”), was whether Commerce properly determined that a price reim- 
bursement scheme was countervailable. Under the program, users of 
domestically-produced steel, pig iron, received a payment from the 
Indian government upon export of the finished product. Jd. at 38, 783 F. 
Supp. at 1419. The payment equalled the difference between the higher- 
cost domestic product and the cost of the raw material on the interna- 
tional market. Jd., 783 F. Supp. at 1419. Plaintiffs argued that this 
program was not a countervailable subsidy, and relied upon Item (d) of 
the Illustrative List of Export Subsidies annexed to the Agreement on 
Interpretation and Application of Articles VI, XVI, and XXIII of the 


17 Congress intended that, 


(t]he ITC shall apply [the negligibility] exception with particular care in situations involving fungible products, 
where a small quantity of low-priced imports can have a very real effect on the market. 
H.R. Rep. No. 40, 100th Cong., 1st Sess., pt. 1, at 130 (1987). 


18 This is not to say that Commissioner Brunsdale would reach the same result where goods were fungible. 
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General Agreement on Tariffs and Trade, which defines a subsidy as 
follows: 


(d) The delivery by governments or their agencies of imported or 
domestic products or services for use in the production of exported 
goods, on terms or conditions more favourable than for delivery of 
like or directly competitive products or services for use in the pro- 
duction of goods for domestic consumption, if (in the case of prod- 
ucts) such terms or conditions are more favourable than those 
commercially available on world markets to their exporters. 


Id. at 39, 783 F. Supp. at 1420 (quoting H.R. Doc. No. 153, 96th Cong., 
1st Sess. pt. 1 at 295 (1979)!9). 

Plaintiffs maintained that the program did not provide payments that 
exceeded the difference between the prices of goods in the domestic mar- 
ket and on the world market. See id. at 38, 783 F. Supp. at 1419-20. Com- 
merce determined that this fact was irrelevant and that such a program 
was a subsidy under U.S. law, whether or not the rebate only offset the 
difference between domestic and world market prices. Jd., 783 F. Supp. 
at 1419-20. This court instructed Commerce to determine whether the 
program met the condition of the “if” clause set forth in Item (d). Jd. at 
40, 783 F. Supp. at 1421. 

On remand, Commerce based its determination upon information 
that had been submitted during the original proceeding. Creswell III, 15 
F.3d at 1059. While this information tended to demonstrate that the 
Indian program met the conditions of Item (d), it was not presented 
clearly, causing Commerce to make an error in its calculations. Id. at 
1058-59. Commerce rejected any attempts by the respondent to correct 
the error, and simply concluded that the record evidence was “ambigu- 
ous” and that it did not support the claim. Jd. at 1059. This court upheld 
the determination, emphasizing that the Indian government failed to 
carry its burden to establish a singular “world-market price” during the 
relevant period. Creswell Trading Co. v. United States, 16 CIT 776, 779, 
797 F. Supp. 1038, 1040-41 (1992) (“Creswell II”). 

In Creswell III, the Federal Circuit held that where the respondent 
produced evidence establishing a world price, Commerce could not 
reject the evidence without some other evidence showing that it was 
inaccurate. 15 F3d at 1061-62. The court found that Commerce had the 
burden of proof to establish by a preponderance of the evidence the stat- 
utory condition established by the “if” clause of Item (d). Jd. at 1060. It 
further held that Commerce had satisfied its burden of production by 
establishing the existence of the rebate program, but that the burden 
had shifted back to Commerce when respondents produced evidence 
that the services or products were not provided on terms or conditions 
more favorable than available on world markets. Jd. at 1060-61. The 
court then concluded that Commerce had not met its burden of demon- 


19 This provision was incorporated into U.S. law through the Trade Agreements Act of 1979, § 2(a), (c)(5), 19 U.S.C. 
§ 2503(a), (c)(5) (1988). 
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strating that respondents’ information was either inaccurate or insuffi- 
cient. Id. at 1061-62. 

Although the Federal Circuit did not rely upon any specific statutory 
or precedential authority, the court finds Creswell II] may be under- 
stood more clearly if viewed in light of the requirements of the Adminis- 
trative Procedure Act (“APA”) and several other decisions in the Federal 
Circuit. In the first sentence of § 556(d) of the APA, the general rule 
applicable to burdens of proof is that: “[e]xcept as otherwise provided by 
statute, the proponent of a rule or order has the burden of proof.” 
5 U.S.C. § 556(d) (1988). This provision has been construed to “allo- 
cate[ ]|* * *theburden of going forward rather than the burden of ulti- 
mate persuasion.” Environmental Defense Fund, Inc. v. EPA, 548 F.2d 
998, 1004 (D.C. Cir. 1976), cert. denied, 431 U.S. 925 (1977). The EDF 
court thus recognized what the fact of § 556(d) implies, that the burden 
of persuasion may rest on the challenger ofa rule or order, where no stat- 
ute or regulation has allocated the burden.”° See id. 

The EDF court found this analysis of burdens to be consistent with 
the “traditional approach that [the] burden [of going forward] normally 
falls on the party having knowledge of the facts involved.” Jd. An analo- 
gous principle applies in ITA cases to such matters as a respondent’s 
claims to adjustments to its price data, and other matters clearly within 
arespondent’s knowledge. See, e.g., Zenith Elecs. Corp. v. United States, 
988 F.2d 1573, 1583 (Fed. Cir. 1993) (finding that to demonstrate market 
is non-principal, for purposes of fair market value calculations, “[t]he 
burden of production should belong to the party in possession of the nec- 
essary information”); Industrial Fasteners Group v. United States, 710 
F.2d 1576, 1582 n.10 (Fed. Cir. 1983) (holding in tax rebate adjustment 
dispute that “[b]ecause [respondent] possessed (or could gather) the 
necessary facts, the burden was its (not ITA’s) to furnish that 
information”). 

The court finds that the Creswell III “burdens” analysis is inapplica- 
ble to the instant negligibility provision. Unlike Item (d), the cumula- 
tion statute does not articulate a particular factual requirement, which 
if not established, precludes applicability of the negligibility provision. 
The statute instead provides that in making a determination of whether 
imports are negligible and have no “discernable adverse impact,” the 
Commission shall consider “all relevant economic factors regarding the 
imports,” including, “but not limited to,” volume, market share, nature 
of sales, and price sensitivity. 19 U.S.C. § 1677(7)(C)(v). 

The language of Creswell III is difficult to apply broadly. Both Com- 
merce and ITC are investigating agencies and triers of fact, and the facts 
found are to be judged by the reviewing court on a substantial evidence 
standard. 19 U.S.C. § 1516a(b)(1)(B); see, e.g., Atlantic Sugar, Ltd. v. 
United States, 744 F.2d 1556, 1561 (Fed. Cir. 1984) (finding where evi- 


20 In EDF the governing statute incorporated the language of § 556(d), but the regulation applicable to the suspen- 
sion-of-registration proceeding challenged placed the burden of persuasion upon the “proponent of the registration.” 
EDF, 548 F.2d at 1004 (citing 40 C.FR. § 164.121(g) (1975)). 
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dence insubstantial, reviewing court must either reverse ITC deter- 
mination or remand for further fact-finding); Chung Ling Co. v. United 
States, 16 CIT 843, 846, 805 F. Supp. 56, 61 (1992) (acknowledging ITC’s 
prerogative as factfinder and discretion to make reasonable judgments 
and inferences in interpretation of evidence, reviewable under substan- 
tial evidence standard); Maine Potato Council v. United States, 9 CIT 
293, 300, 613 F Supp. 1237, 1243-44 (1985) (same). Neither Commerce 
nor ITC is a party plaintiff or defendant. The only way the court per- 
ceives to apply Creswell III outside of its particular fact pattern is to 
assume that its specific language applies to a situation in which the stat- 
ute or the regulation on its face creates a presumption, by giving disposi- 
tive weight to a particular fact, as opposed to a wide-ranging 
multi-faceted inquiry. Creswell III cannot be applied to establish a gen- 
erally applicable burden of proof that the Commission must satisfy, 
without running afoul of the statute and numerous cases discussing the 
Commission’s fact-finding role and the judicial standard of review of 
such facts. 

Having said that the appropriate mode of analysis of issues decided by 
the Commission is, in general, no different from the pre-Creswell III 
mode, for the sake of argument the court will attempt to address the 
issue of whether the Commission or respondents”! failed to sustain 
either a burden of proof or production, as petitioners alleged, concern- 
ing the negligibility analyses. According to petitioners’ theory, the Com- 
mission must cumulate imports from all countries subject to 
investigation unless the Commission establishes by a preponderance of 
the evidence that the imports from a particular country “are negligible 
and have no discernable adverse impact on the domestic industry.” 
19 U.S.C. § 1677(7)(C)(v). Petitioners argue that the Commission (or 
respondents) either failed to make a prima facie case, or that one of them 
failed to produce evidence to rebut petitioners’ evidence of impact or to 
show that it was inaccurate. According to petitioners, any evidence of 
impact is enough to defeat a claim of no discernible impact. 

First, the court rejects petitioners’ claim that even one confirmed lost 
sale or instance of lost revenue is per se evidence of adverse impact. The 
determination of no adverse impact is a multi-faceted one, and the court 
will not construct a per se rule. Second, the Commission rejected evi- 
dence of certain lost sales or revenue for reasons of inaccuracy or failure 
to meet reasonable standards concerning such allegations. This is 
within its powers. See infra part F.1. Third, in its role as investigator, the 
Commission is allowed to select allegations to be investigated. See Negev 
Phosphates, Ltd. v. United States, 12 CIT 1074, 1092, 699 F. Supp. 938, 
953 (1988) (holding ITC may, but is not required, to incorporate lost 
sales allegations in analysis of lost sales); Copperweld Corp. v. United 
States, 12 CIT 148, 169-70; 682 F. Supp. 552, 572 (1988) (holding no stat- 


21 At oral argument in Kern-Liebers USA, Inc. v. United States, Consol. Ct. No. 93-09-00552-INJ (filed Sept 10, 
1993), petitioners argued that respondents, rather than the Commission, bear the burden of proof on the issue of negli- 
gibility. This does not change the analysis appreciably, as these cases do not involve trial-type proceedings involving 
plaintiffs and defendants before an adjudicator such as an administrative law judge. 





U.S. COURT OF INTERNATIONAL TRADE 59 


utory provision requires ITC to use particular type of analysis to review 
lost sales). As a trier of fact, the Commission is allowed to weigh the evi- 
dence of lost sales and revenue against other evidence relating to vol- 
ume and price effects in making its impact determination. These three 
reasons, as well as demonstrating why the Commission did not fail to 
comply with any part of the Creswell III rule of analysis, are reasons why 
the broadest language in Creswell III cannot be applied directly here, or 
indeed, to most questions that come before this court in unfair trade 
cases. 

The court will discuss separately whether each of the challenged neg- 
ligibility determinations is supported by substantial evidence. 


c. Negligibility findings: 

Petitioners assert that the Commission incorrectly found that 
imports from Brazil, Belgium, Germany, Japan and South Africa were 
negligible. In all instances, petitioners argue that on the basis of abso- 
lute volumes, these imports accounted for substantial volume and thus 
must have had some injurious impact on the industry. Petitioners assert 
that when totalled, these absolute volumes represent nearly one quar- 
ter of the imports under investigation. Petitioners’ contentions as to 
these individual countries stem from the view that “discernable adverse 
impact” may be measured by absolute volume and value, without 
including evaluation of market share and other price-related factors. 

The court in Torrington, 16 CIT at 227-28, 790 F. Supp. at 1170, was 
presented with similar arguments. In affirming a determination that 
found imports from 12 of 14 subject countries to be negligible, the 
Torrington court held that absolute volume of imports does not have 
independent significance for negligibility purposes. See id. at 229, 790 F. 
Supp. at 1171. Rather, to assess whether imports are negligible and have 
no discernable adverse impact, the Commission is required by statute to 
weigh a number of factors in addition to volume, including trends in 
imports such as price declines, share of apparent domestic consumption, 
evidence of underselling, substitutability as well as whether imports 
were isolated and sporadic. 19 U.S.C. § 1677(7)(C)(v). 

In its analysis of negligibility, the majority here reviewed these fac- 
tors, and its conclusion to apply the negligibility exception was sup- 
ported by substantial evidence. Three Commissioners found the market 
for hot-rolled products to be generally not price sensitive, and two Com- 
missioners found the market to be moderately price sensitive. Final Det. 
at 32 nn.161-62, 33 n.163 and 315. The Commission noted that Belgian 
imports fell to statistically insignificant levels in 1992 after an increase 
to .2% in 1991. Id. at 41. The Commission determined that the sharp 
increase of Belgian imports in 1991 was aberrational and attributed it to 
response to short U.S. supply. Jd. at 41 n.231. In 16 of 19 instances, Bel- 
gian imports were found to have oversold the domestic product. Id. at 42 
n.235. Although these imports were not isolated and sporadic, the Com- 
mission determined that they were negligible, based on the level of 
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overselling and the extremely low and decreasing market share. Id. at 
41-42. 

Similarly for Brazil, the Commission observed that during the period 
of investigation Brazilian imports held a very small share of the market, 
never exceeding .3%. Id. at 42. In 21 of 35 instances, these imports over- 
sold domestic products. Jd. at n.242. Although there was evidence of 
greater substitutability for Brazilian products, most of which were com- 
mercial grade, the Commission concluded imports were negligible 
because of the extremely low volume and market share. Id. at 42-43. 

German imports declined in volume by 35% over the period of inves- 
tigation, and market share declined steadily, to .4% by 1992. Id. at 43; 
Pub. Staff Rpt. at I-135 tbl. 94, I-144 tbl. 103. In 62 of 66 pricing com- 
parisons, German imports were priced higher than domestic product. 
Final Det. at 43 n.248. Also, there were no confirmed lost sales or reve- 
nue allegations. Jd. at 56. Again, the Commission found that the market 
share and volume data, as well as evidence of significant overselling, 
indicated German imports were negligible. Id. at 43. 

The market share of Japanese imports declined over the period as 
well, to .3 % in 1992. Id. The Commission also found a pattern of consis- 
tent overselling, with no instances of underselling. Id. at 43-44 & n.253. 
The Commission determined that competition was attenuated because 
for the niche products Japan produced, either there was evidence of con- 
sistent overselling, or quality differences limited substitutability 
between certain Japanese specialty products and domestic products. Id. 
at 44. On the basis of low volume, market share and consistent oversel- 
ling, the Commission found Japanese imports to be negligible. 

Lastly, imports from South Africa only entered the U.S. market in 
1992, accounting for a .1% market share. Jd. The Commission deter- 
mined that the low volume and market share for this limited time period 
warranted a finding of negligibility. 

In each of these instances, the Commission clearly reviewed several 
factors in addition to absolute volume, to reach its negligibility deter- 
minations. In no instance have petitioners relied upon anything other 
than one factor, absolute volume, to challenge the Commission’s reason- 
ing. The court finds that for Belgium, Brazil, Germany, Japan and South 
Africa, the majority’s determinations were supported by substantial 
evidence and in accordance with law. 


D. Causation analysis: 


Respondents argue that Commissioners Brunsdale, Crawford and 
Watson utilize causation analyses that are inconsistent with the statute, 
its legislative history and judicial precedent. The court disagrees. 

The statute provides that antidumping duties may not be imposed 
unless: 

the Commission determines that— 
(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
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(B) the establishment of an industry in the United States is 
materially retarded, 


by reason of imports of that merchandise. 


19 U.S.C. § 1673(2) (1988). Material injury is defined as “harm which is 
not inconsequential, immaterial, or unimportant.” Id. § 1677(7)(A). 

In an apparent attempt to avoid potentially conflicting explanations 
of this statutory standard, Commissioner Watson simply quotes from 
§ 1673 to describe the causation analysis he employs. Final Det. at 45 
n.266. Commissioner Crawford, as well as the remainder of the majority, 
take care to repeat the admonitions of various court opinions and the 
legislative history that instruct the Commission not to weigh causes. S. 
Rep. No. 249, 96th Cong., Ist Sess. 57 (1979); Final Det. at 45 & n.267; 
see generally id. at 318. What then is the source of contention regarding 
the legal standard? 

Respondents allege that Commissioner Watson has not spelled out his 
causation theory. While adhering to the statutory language, Commis- 
sioner Watson is very clear that he is searching for a sufficient causal 
link between imports and injury, a standard recognized in the legislative 
history. Final Det. at 45 n.266 (quoting S. Rep. No. 249 at 75). Given 
Commissioner Watson’s acceptance of the instruction not to weigh vari- 
ous causes of injury and his close adherence to statutory language and 
legislative history, the court cannot say that Commissioner Watson is 
applying anything other than the proper standard. 

As to Commissioner Crawford, the problem appears to be that the 
Commissioner is not pleased with the “contributing cause” language 
used by some Commissioners and some court opinions. From this, peti- 
tioners infer that she is not complying with the court interpretation of 
the statute. If the Commissioner reads the “contributing cause” lan- 
guage to mean that where imports are a de minimis cause of injury, or a 
cause of de minimis injury, but are then combined with other causes of 
material injury so that an affirmative determination results, she is cor- 
rect in rejecting the language. See id. at 45 n.267. 

In actuality, the contributing cause language relates to a mode of anal- 
ysis wherein one assesses the state of the industry, which is affected by 
numerous factors, determines if such industry is materially injured, and 
titOn attempts to determine if imports contribute in a non-de minimis 
way to such material injury. See, e.g., Encon Indus., Inc. v. United States, 
16 CIT 840, 841 (Ct. Int’] Trade 1992) (finding that imports which con- 
tribute even minimally to material injury is sufficient); LMI-La Metalli 
Industriale, S.p.A. v. United States, 13 CIT 305, 321, 712 F. Supp. 959, 
971 (1989) (same), aff'd in part and rev'd in part on other grounds, 912 
F.2d 455 (Fed. Cir. 1990); British Steel Corp. v. United States, 8 CIT 86, 
97,593 F Supp. 405, 413 (1984) (finding test for causation to be whether 
imports are contributing to injury suffered by domestic industry). As 
Commissioner Crawford does not employ this mode of analysis, she has 
no reason to address contributing causes. Commissioner Crawford, as 
do Commissioners Watson and Brunsdale, attempts to determine in one 
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step if the domestic industry is materially injured by reason of LTFV or 
subsidized imports. Thus, the problem appears to be a semantic one 
created by shifting modes of analysis. 

The language developed in earlier cases reviewing decisions based on 
atwo-step method of analysis is not necessary if only a one-step analysis 
is involved. See, e.g., Gifford-Hill Cement Co. v. United States, 9 CIT 
357, 368, 615 F. Supp. 577, 585-86 (1985) (stating in two-step analysis 
context: “[T]he Commission must rule in the affirmative if it finds even 
slight contribution from imports to material injury.” ) (emphasis added); 
Maine Potato Council, 9 CIT at 300-01, 613 F. Supp. at 1244 (stating 
affirmative determination is required if “LTFV imports were anything 
but ade minimis cause of injury”). While the two-step mode of analysis 
has some decision-making efficienCies, the statute does not dictate a 
two-step mode. See generally R-M Indus., Inc. v. United States, 848 F-. 
Supp. 204, 206, 210-11 (Ct. Int’] Trade 1994) (affirming Commission 
determination based on volume, price, impact, and related factors such 
as substitutability and underselling); General Motors Corp. v. United 
States, 827 F. Supp. 774, 778-79, 788 (Ct. Int’] Trade 1993) (affirming 
plurality determination that tracked statutory factors in deciding 
whether domestic industry materially injured); Feldspar Corp. uv. 
United States, 825 F. Supp. 1095, 1099-1100 (Ct. Int’] Trade 1993) 
(affirming ITC determination analyzing volume, price, impact on 
imports). The statutory language fits very well with a one-step mode of 
analysis. Only if a two-step mode were employed, would one ask if such 
imports were a non-de minimis contributing cause of the state of the 
“materially injured industry.” “Materially injured” in this sense, i.e., a 
variously caused state of being, should not be confused with the attempt 
to isolate imports as a cause of “material injury” in a one-step analysis. 

Accordingly, the court finds no error in the standard of causation 
applied here. 


E. Analysis of price sensitivity and substitutability: 


Petitioners argue that the evidence in the record does not support the 
Commission’s conclusions in its analysis of price effects. Petitioners 
contend that the price sensitivity findings conflict with prior hot-rolled 
steel determinations, and that analysis of the importance of price in cus- 
tomer decisions was inaccurate. With regard to substitutability, peti- 
tioners assert that the Commission ignored the “custom-made” nature 
of the market, and that the analyses of Commissioners Brunsdale, 
Crawford and Watson are flawed. 


1. Prior determinations: 


The Commission found that the price sensitivity of hot-rolled steel 
products was low or moderate, and that overall substitutability was lim- 
ited. Final Det. at 32 & nn.161-62, 33 n.163, 47-48, 315. Petitioners 
state that these conclusions are at odds with prior steel industry deter- 
minations made in the 1980s, and that the Commission did not explain 
its departure from its past practice. 
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The court has recently considered the binding effect of prior price sen- 
sitivity and fungibility findings in a determination for the same product, 
and clearly found that the ITC is not prohibited from finding differently 
in subsequent cases. In Connecticut Steel Corp. v. United States, 852 F. 
Supp. 1061 (Ct. Int’] Trade 1994), the court held that, 


‘[t]he Commission has discretion to ascertain which economic fac- 
tors are relevant in an investigation [,] and the weight to be given 
those factors.’ The court has long recognized that “‘each injury 
investigation is sui generis, involving a unique combination and 
interaction of many economic variables; and consequently, a partic- 
ular circumstance in a prior investigation cannot be regarded by 
the Commission as dispositive of the determination in a later 
investigation. 


Id. at 1066 (quoting Torrington, 16 CIT at 226, 790 F. Supp. at 1170; 
Citrosuco Paulista, 12 CIT at 1209, 704 F Supp. at 1087-88) (citation 
omitted). 

The Commission here was presented with different facts and eco- 
nomic conditions than were presented in prior determinations. The 
Commission found that in contrast to the prior condition of the hot- 
rolled industry, the industry was characterized by significant and 
increasing product differentiation, as well as increasing lack of substi- 
tutability. Final Det. at 47-48, 53, 321-25, 340-41. As decided in Con- 
necticut Steel, the court cannot hold that the Commission’s prior 
determinations on the issues of price sensitivity and substitutability of 
hot-rolled steel bind the Commission here. 

Further, although the court believes it was adequately explained, the 
court finds that the Commission was not obligated to explain in any par- 
ticular manner the change in its views on price sensitivity and substitut- 
ability from prior determinations, as its analysis of these issues was 
clearly based on a different set of facts. See Allied-Signal Aerospace Co. 
v. United States, 28 F.3d 1188, 1191 (Fed. Cir. 1994) (upholding ITA 
selection of “all others” rate under second tier of new BIA methodology 
without explanation for departure from past methodology, on basis that 
methodology was not analogous to regulation having force and effect of 
law), petition for cert. filed, 63 U.S.L.W. 33-55, 33-55-56 (U.S. Sept. 26, 
1994) (No. 94-542). For these reasons, petitioners’ argument on this 
point fails. 


2. Purchasing decision data: 


Petitioners argue that the Commission’s conclusion that non-price 
factors were more important than price in purchasing decisions was 
erroneous. Petitioners state that the Commission cited to the wrong 
table of data contained in the Staff Report, and it disregarded certain 
information. Defendant maintains that the citation error was purely 
clerical, and that the substantive analysis is clearly based upon data 
from the correct table. Defendant-intervenors further assert that both 
the chart miscited and the correct chart support the conclusion that a 
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number of non-price factors are as or more important than price to the 
purchaser’s decision. 

In reaching its conclusion that purchasers found several non-price 
factors more important than price in deciding to buy foreign steel, the 
Commission commented that, 


48 [purchasers] cited ‘superior quality,’ 7 cited ‘more reliable sup- 
ply’ and 6 cited ‘better technical support.’ 


Final Det. at 48. The Commission then referred in a footnote to page 
I-156 of the Staff Report, which reflects data regarding reasons pur- 
chasers bought from domestic sources. Pub. Staff Rpt. at -156. Except 
for the number “48,” the information the Commission recounted is con- 
tained in the text at page I-161 of the Staff Report, which gives reasons 
why purchasers bought from foreign suppliers when a comparable 
domestic product was available at a lower price. Compare Final Det. at 
48 with Pub. Staff Rpt. at I-161. Only the number “48” appears to have 
been transposed from page I-156. 

The Commission went on to note that of the purchasers providing rea- 
sons for buying domestic steel, 


48 cited ‘shorter lead times’, 26 cited ‘Buy American policies’, 
25 cited ‘smaller minimum order sizes’ and 24 cited ‘more reliable 
supply’. 


Final Det. at 48. In this instance, the Commission correctly cites to the 
data at page I-156. The Commission did not, in its final determination, 
cite to further information in the Staff Report that “[a]n additional 44 
purchasers reported that they did not and/or would not purchase * * * 
from foreign sources if a comparable domestic product were available at 
a lower price.” Pub. Staff Rpt. at I-161. 

Petitioners argue that taken together, these two “errors” require 
remand, because the Commission’s analysis was garbled and because 
the evidence supports a finding of price sensitivity. Reversal is not com- 
pelled when a mistake made by the administrative agency clearly has no 
bearing on “‘the procedure used or the substance of [the] decision 
reached.’” Kurzon v. United States Postal Serv., 539 F.2d 788, 796 (1st 
Cir. 1976) (quoting Braniff Airways, Inc. v. CAB, 379 F.2d 453, 466 (D.C. 
Cir. 1967)). The First Circuit, in Kurzon, reasoned that, 


[w]here a subsidiary finding is unfounded, the court will remand 
the case to the agency * * * only if ‘the court is in substantial doubt 
whether the administrative agency would have made the same ulti- 
mate finding with the erroneous finding removed from the picture.’ 


Id. (quoting NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131, 139 (1st 
Cir.), cert. denied, 346 U.S. 887 (1953)). If the agency’s determination is 
reasonably discernable, remand for error correction is inappropriate. 
See Ceramica Regiomontana, S.A. v. United States, 810 F.2d 1137, 1139 
(Fed. Cir. 1987); see also Sandvik AB v. United States, 13 CIT 738, 
747-49, 721 F Supp. 1322, 1331-32 (1989) (upholding ITC related party 
analysis despite citation to pricing data for different product in its seam- 
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less product discussion, noting ITC cited to correct information on 
seamless products in staff report), aff’d, 904 F.2d 46 (Fed. Cir. 1990). 

It is clear that the Commission intended to cite to the table at page 
I-161 in its discussion of price sensitivity. The Commission reviewed 
evidence in both tables, and drew conclusions from both sets of data that 
are easily discernable, despite the citation error. Further, the purchaser 
questionnaire responses support the view that price is not the most 
important factor in the purchasing decision. Rather, price is balanced 
against factors such as availability, supplier qualification, the existence 
of long-standing relationships with the supplier, and lead time. Price 
was rated critical or very important in approximately 13 percent of the 
641 instances in which a purchaser rated a factor as critical or very 
important. See Pub. Staff Rpt. at I-158. Also, the Commission is not 
required to discuss all findings in the Staff Report to be able to reach its 
determination. ITC did consider the statement regarding the 44 pur- 
chasers, and relied on data from the same survey to reach its conclusion. 
In addition, other evidence on the record demonstrated that many pur- 
chasers bought domestic steel for numerous non-price reasons. 

Accordingly, the clerical errors contained in the determination 
regarding purchase decision questionnaire responses do not compel 
remand on the issue of price sensitivity, as the Commission’s finding is 
supported by substantial evidence. 


3. Individual analyses: 


In reference to substitutability as it pertained to production and con- 
sumption for purposes of the like product analyses, Commissioner 
Brunsdale found the record to show, in general, that producers of one 
product could easily begin producing another product. Final Det. at 308. 
Commissioner Brunsdale also found that where producers were unable 
to make certain products easily, customers were able to substitute 
another product. Jd. Later, in her discussion of material injury and spe- 
cific price effects, Commissioner Brunsdale found substitutability 
between domestic and imported hot-rolled to be limited. Jd. at 325. Peti- 
tioners assert that Commissioner Brunsdale was inconsistent in her 
analysis of substitutability. 

As this court has noted previously, analyses of substitutability may 
vary somewhat under different provisions in the statute. See R-M 
Indus., 848 F. Supp. at 210 n.9. Here, Commissioner Brunsdale’s substi- 
tutability finding for like product purposes differed from her assess- 
ment with regard to material injury, based upon the requirements of the 
relevant statutory provisions. See 19 U.S.C. §§ 1677(7), (10); see also 
Feldspar Corp. v. United States, 825 F. Supp. 1095, 1100 (Ct. Int’1 Trade 
1993) (noting that for material injury substitutability is one factor in 
evaluation of volume and price). Thus, the court does not find Commis- 
sioner Brunsdale’s conclusions about substitutability in differing con- 
texts to be contradictory and hence unsupported by substantial 
evidence on the record. 
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Petitioners also challenge Commissioner Crawford’s analysis of sub- 
stitutability based on lack of price sensitivity, on the grounds that it is 
supported by flawed economic analysis. Commissioner Crawford stated 
in her determination on price sensitivity that the substantial availabil- 
ity of unused capacity in the domestic industry caused the domestic 
industry to react to changes in market conditions, including changes in 
volume of imports, by adjusting production level rather than price. 
Final Det. at 342. Although Commissioner Crawford did not cite to any 
authority for this proposition, at oral argument, defendant-intervenors 
offered a source that petitioners challenge. The court finds that Com- 
missioner Crawford’s economic analysis has some support in the litera- 
ture on economic theory.?* The court has previously approved of the 
Commission’s use of economic models in the context of causation analy- 
ses, see Maverick Tube Corp. v. United States, 12 CIT 444, 448, 687 F 
Supp. 1569, 1574 (1988), and finds no reason to discount Commissioner 
Crawford’s application of one economic theory here. Injury determina- 
tions are extremely difficult to make and Commissioners should con- 
tinue to search for both methods and tools that will bring more precision 
to the discipline. 

Lastly, petitioners argue that Commissioner Watson’s findings on 
price sensitivity are flawed, because he determined that hot-rolled prod- 
ucts were not price sensitive, and he concurred in Commissioner Craw- 
ford’s views. Final Det. at 32 n.162. As discussed, the court finds 


Commissioner Crawford’s price sensitivity analysis and application of 
economic theory to be a viable approach, thus Commissioner Watson’s 
concurrence is similarly upheld. 


F. Price Effects: 


Petitioners allege that the Commission’s finding of no adverse price 
effects is flawed as it is based on a faulty methodology for analyzing lost 
sales data, and for collection of data on underselling. 


1. Lost sales: 


Petitioners assert that with regard to a finding of no price effects, the 
determinations of Commissioners Watson, Rohr and Nuzum relied 
upon a lack of lost sales allegations. Petitioners argue that they sub- 
mitted evidence of 130 lost sales allegations, of which they contend at 
least 17 were confirmed by customer letters. Defendant maintains that 
the Commission investigated all lost sales allegations for which the data 
was complete, and that the customer letters confirming instances of lost 
sales lacked credibility. 

At oral argument, petitioners submitted evidence of the manner in 
which they provided information to the Commission to investigate lost 
sales allegations. See Pls.’ Post Oral Argument Sub., sec. V (Material 
Injury Causation), Tab 2. Part of this evidence consisted of letters 


22 See Edwin Mansfield, Managerial Economics 276-77 (1990) (finding marginal cost expected to rise when operat- 
ing close to capacity, but in other situations marginal cost may be constant); George J. Stigler, The Theory of Price 142 & 
n.13 (3d ed. 1966) (criticizing analysis of short-run marginal cost as approximately constant, but noting that empirical 
studies in support defended against charge of linear bias, without clear victory to either side). 
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received from customers of a domestic steel producer, with attached 
excerpts from a chart of lost sales data. Pls.’ Mem. Supp. Mot. J. Agency 
R. at Ex. 5. The chart was prepared by petitioners’ counsel on the basis 
of data supplied by a domestic producers’, initially in response to a sec- 
tion of the ITC’s producer questionnaire. Tr. at 228-30. Customers were 
asked by the domestic producer to review the excerpt attached and to 
supply a brief letter of “confirmation.” Tr. at 232-33. 

At oral argument, defendant explained that these lost sales allega- 
tions were reviewed to determine which ones possessed complete 
information. Any allegations lacking information as to quantity, initial 
domestic price quotations, or country of origin, were not pursued fur- 
ther. Tr. at 287-88; Mem. to Commissioners Watson and Nuzum from 
International Economist, List 2, Doc. 224, pt. II, at I-41 n.33 (“ITC Staff 
Mem.”). The Commission selected for investigation just under one third 
of the lost sales allegations that met this description, which represented 
over 63%, by volume, of the 130 allegations. Tr. at 287-89; ITC Staff 
Mem., pt. II (chart of coverage on lost sales, lost revenues allegations). 
The Commission was unable to confirm with purchasers any of the 27 
lost sales allegations selected. Tr. at 289; Conf. Staff Rpt. at I-294-I-295, 
tbl. 117. 

When the 17 lost sales allegations confirmed by customer letter are 
reviewed under defendant’s crIteria for complete information, 16 of the 
17 either lacked 1/ price quotes, 2/ an attachment with an excerpt from 
the chart, 3/ any reference in the confirming letter to the sales at issue, 
or the allegations were investigated further by ITC staff and found to be 
unsupported. Although at oral argument defendant conceded that in 
one instance it did appear that ITC staff improperly had rejected a lost 
sale allegation containing complete information, see Tr. at 295-96, this 
sale was for an extremely small amount, and its exclusion from further 
investigation constitutes harmless error. 

The Commission has broad discretion to pursue an investigation in a 
manner that will yield substantial evidence to support its determina- 
tions. See Granges Metallverken AB v. United States, 13 CIT 471, 481, 
716 F. Supp. 17, 25 (1989). There is no minimum standard set by Con- 
gress to measure the thoroughness of an investigation by the Commis- 
sion. Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1561 (Fed. Cir. 
1984). Petitioners have not presented any reason why the Commission’s 
selection of only those lost sales allegations with complete information 
is unreasonable. Thus, petitioners have not pointed to any procedure or 
method employed by the Commission in evaluating lost sales allegations 
that exceeded its discretion. 

The court does not find the Commission’s approach to its investiga- 
tion into lost sales allegations to be unreasonable, thus the Commission- 
ers’ determinations as to price effects and lost sales is supported by 
substantial evidence in the record. 
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2. Collection of underselling data: 


As to underselling data, petitioners argue that the Commission data 
should have reported delivered prices. Petitioners also argue that the 
weighted average unit price methodology used by the Commission 
results in a bias towards finding overselling. Petitioners contend that 
the Commission incorrectly abandoned its prior method of comparing 
largest sales of domestic and imported products, because the Commis- 
sion has previously rejected the average unit methodology as 
inadequate. 

In the analysis of price effects, the Commission is required to deter- 
mine whether significant price underselling by imports has occurred. 
19 U.S.C. § 1677(7)(C)(ii)(D. The Commission has been given broad 
discretion in “analyzing and assessing the significance of the evidence 
on price undercutting.” Copperweld, 12 CIT at 161, 682 F. Supp. at 565. 
It is within the agency’s discretion to select a particular methodology, as 
long as the choice is supported by substantial evidence. Mitsubishi Elec. 
Corp. v. United States, 12 CIT 1025, 1050, 700 F. Supp. 538, 558 (1988), 
aff'd, 898 F.2d 1577 (Fed. Cir. 1990). 

The Commission’s questionnaire to U.S. producers, importers and 
purchasers requested that quarterly data for total quantity and total net 
f.0.b. value for sales or purchases from 1990 to 1992 be supplied. Pub. 
Staff Rep. at I-168. As in prior determinations, the Commission did not 
request that transportation costs be included, because the Commission 
has found these costs are not usually related to product value or pricing 
policies.”3 See, e.g. Certain Stainless Steel Butt-Weld Pipe Fittings from 
Korea, USITC Pub. 2601, Inv. No. 731-TA-563, at I-38 (Feb. 1993) 
(final); Certain Welded Carbon Steel Pipes and Tubes from Taiwan, 
USITC Pub. 1994, Inv. No. 731-TA-349, at A-38 (July 1987) (final). 
Defendant explains that in industries with significant transportation 
costs, exclusion of transportation costs avoids distortion of actual 
prices. 

The court has previously upheld the Commission’s practice of exclud- 
ing transportation costs to determine pricing levels, rejecting the same 
argument made by petitioners here, that the Commission should have 
adjusted prices to account for costs associated with foreign import sales 
that allegedly offset lower prices. British Steel, 8 CIT at 95-96, 593 F. 
Supp. at 412-13. similarly, in Copperweld, the court found the Commis- 
sion was not required to factor the value of freight absorption and other 
service offered on imports as additional costs, to analyze the true level of 
price and underselling, as the Commission had obtained information in 
a manner designed to eliminate the differences in transportation costs. 
12 CIT at 163, 682 F Supp. at 567. Although Copperweld discusses the 
issue of cost adjustments for services on imports, the decision upholds 
the Commission’s refusal to adjust price for cost factors. Jd., 682 F Supp. 


23 The court notes that the Commission reviewed petitioners’ earlier arguments concerning methodology, and the 


fact that petitioners did not request changes in the meth gy as used in the questionnaires. See Final Det. at 51 
n.306. 
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at 567. As it did here, the Commission in Copperweld had in its question- 
naires instructed that pricing data reported exclude transportation 
costs, id., 682 F. Supp. at 567, thus Copperweld also supports the Com- 
mission’s method for gathering the price data in its questionnaires. 

Petitioners object to exclusion of transportation costs from price 
because domestic prices appear to be lower than import prices, and 
because they allege that many consumers of hot-rolled steel are located 
closer to a port than a domestic mill. Yet evidence in the record shows 
that almost all of the producers and importers that provided questionn- 
aire responses reported selling their merchandise to customers within 
500 miles of the point of inland shipment, because of high transporta- 
tion costs. See Pub. Staff Rpt. at -168; Final Det. at 51. Also, U.S. inland 
transportation costs for foreign and domestic sources do not appear to 
be significantly different. See Pub. Staff Rpt. at I-168. Thus, petition- 
ers’ argument on this point is unavailing. 

Regarding selection of methodology, defendant explained that 
because the large volume of pricing data on sales of similar sizes was 
unwieldy for application of a largest sales methodology, the Commission 
applied the weighted average unit pricing methodology. Pub. Staff Rpt. 
at I-171 & n.221. The Commission has applied both methodologies in 
the past, separately and in combination, and has not abandoned the 
weighted average unit pricing approach. See, e.g., DRAMs of One Mega- 
bit and Above from the Republic of Korea, USITC Pub. 2629, Inv. No. 
731-TA-556, at I-93-I-95 (May 1993) (final); Magnesium from Can- 
ada, USITC Pub. 2550, Inv. No. 701-TA-309, at I-75-I-78 (Aug. 1992) 
(final). Petitioners argue that the weighted average methodology is 
flawed because, unlike the “largest sales” methodology, it ignores evi- 
dence of whether large volume, low-priced sales of imports occurred. 
But defendant notes that in this industry, there are numerous same- 
sized transactions in any given period, any of which could be considered 
alargest sale. Thus, largest sales data reported could have been manipu- 
lated easily by producers and importers here, encouraging reporting of 
selected same-sized transactions that would benefit each group’s inter- 
ests. The defendant states the advantage of using a weighted average 
methodology here was better coverage of a number of transactions that 
were less subject to such manipulation. 

Nonetheless, to address petitioners’ concerns that discounts on large 
sales led to bias in pricing trends, the Commission recalculated all pric- 
ing data based solely on total quarterly sales in quantities less than or 
equal to 1000 tons. Final Det. at 50-51 & n.305. The Commission found 
that this recalculation did not alter the trends in the pricing data, which 
indicated predominant overselling. Jd. at 51. Thus, the Commission rea- 
sonably concluded that use of the weighted average unit pricing meth- 
odology was a viable mode of analysis. 

Both the largest sales and weighted average methodologies have 
advantages and disadvantages. Petitioners have not demonstrated that 
the Commission’s choice of methodology was an abuse of discretion. The 
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court thus upholds the Commission’s application here of a weighted 
average unit pricing methodology in analysis of pricing data. 


3. Imposition of preliminary duties: 


Petitioners maintain that the Commission ignored evidence that 
imposition of preliminary duties by Commerce in December 1992 and 
February 1993 had improved domestic price and market share. The 
Commission found that the increase in domestic price did not prove that 
the subject imports had previously had an adverse effect on domestic 
prices. Jd. at 52. The Commission noted that prior to imposition of 
duties, there was evidence that the subject imports did not suppress or 
depress prices significantly, and the Commission attributed price 
increases to general improvement in economic conditions in 1993. Id. 

Petitioners contend that there is no evidence to support the finding as 
to improved 1993 conditions and that the record shows that prices 
declined in 1992, despite a 14% increase in apparent consumption by 
volume. See Pub. Staff Rpt. at I-144 tbl. 103. Further, petitioners point 
to the Staff Report to support their argument that a causal link exists 
between removal of duties and effects on the domestic industry, citing 
the Commission’s comment that domestic producers’ ability to make 
price increases “stick” depended in part upon the pending antidumping 
and countervailing duty investigations. Jd. at I-153. Petitioners also 
assert that the Commission made no evaluation of market share in this 
context, and maintain that any domestic producers’ gains in market 
share were secured at the expense of imports under duties. 

The court has not in the past required that the Commission rely upon 
interim data, due to concerns as to reliability. See General Motors, 827 F. 
Supp. at 781 (noting that Commission, as trier of fact, has discretion to 
discount unreliable interim data). Thus the court does not find that the 
majority erred in declining to rely upon the 1993 interim data for the 
period after imposition of preliminary duties. 


G. Threat of Material Injury: 


The statute directs the Commission to consider whether a U.S. indus- 
try is threatened with material injury by reason of the subject imports 
“on the basis of evidence that the threat of material injury is real and 
that actual injury is imminent.” 19 U.S.C. § 1677(7)(F)(ii). Specifically, 
the Commission is to consider, among other relevant factors, a list of fac- 
tors including: 1/ if a subsidy is involved, 2/ any increase in production 
capacity or existing unused capacity, 3/ any rapid increase in U.S. mar- 
ket penetration, 4/ the probability that imports will enter the U.S. at 
prices that will have a depressing or suppressing effect, 5/ any substan- 
tial increase in U.S. inventories, 6/ the presence of underutilized capac- 
ity, 7/ any other demonstrable adverse trends, 8/ the potential for 
product-shifting, and 9/ the actual and potential negative effects on the 
existing development and production efforts of the domestic industry. 
Id. § 1677(7)(F)(i). 
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1. Product shifting: 


Petitioners raise the argument that where the Commission has found 
an affirmative threat posed by certain cold-rolled and corrosion-resis- 
tant imports, it must necessarily find that hot-rolled imports from those 
same countries threaten material injury to the domestic industry, 
because foreign manufacturers allegedly are able to switch production 
easily. In support, petitioners offer evidence of the hot-rolled production 
process, and the existence of integrated producers, as sufficient to estab- 
lish product shifting. Thus, petitioners contend that for imports from 
Germany, Korea and the Netherlands, the Commission was required to 
make an affirmative threat determination. Defendant responds that 
other than the theoretical ability to shift production, petitioners have 
offered no specific evidence to support the potential for such a shift. 

The Commission determined that there was no probative evidence 
submitted to establish the likelihood of product shifting. Final Det. at 
58. The Commission found that on the basis of the long-term relation- 
ships with customers, the production of specialized products, and the 
lack of interchangeability of particular production processes, product 
shifting was not likely, although it was theoretically possible. Jd. The 
Commission noted that it would be highly unlikely for integrated steel 
producers to switch to intensive hot-rolled production if duties were 
imposed on cold-rolled and corrosion-resistant products, as there is sig- 
nificant incentive to produce in quantity as much of the higher “value- 
added” products as possible to recoup the cost investment in 
downstream production equipment. Id. at 58, 66. Petitioners have pre- 
viously conceded this same point. See Def.-Ints.’ Post Oral Argument 
Subm., Ex. 15, at 33-34 (Pet’rs.’ Prehearing Br., vol. 3). Petitioners have 
also conceded that the only importer with a potential to shift to hot- 
rolled sales is a Korean producer, POSCO. Tr. at 331-32. 

At oral argument, petitioners stated that certain evidence to support 
the actual possibility of product shifting was unavailable to them, 
including the amount of production to be imported into the U.S. in com- 
parison to third country exports and home market production, and a 
comparison of the marginal variable cost of production for downstream 
and upstream products. Rather, petitioners assert, respondents would 
have possessed this information, and the Commission was in the best 
position to conduct an economic analysis of this type of information. 
Thus the petitioners argue that the Commission’s investigation of this 
issue was inadequate. Petitioners offered no citation to support requir- 
ing the Commission to conduct a more detailed economic analysis of 
product shifting. 

In assessing the risk of product shifting, the Commission has looked 
at capacity utilization, the likelihood that capacity will result in ship- 
ments to United States, and the channels of trade available for such 
increased capacity. See National Pork Producers Council v. United 
States, 11 CIT 398, 407-08, 661 F. Supp. 633, 640-41 (1987). Based upon 
an analysis of these factors, the record in this case does not support peti- 
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tioners’ product shifting hypothesis. At oral argument, defendant noted 
that, for example, German hot-rolled production had reached 97% 
capacity utilization in 1991, before falling to 90.4% in 1992, and sales to 
the U.S. decreased over the period of investigation by nearly 50%. This 
evidence was before the Commission, and did not demonstrate much 
room for German capacity to expand or to increase exports into the US. 
market. Pub. Staff Rpt. at I-110 tbl. 69. The relevant data for Korea and 
Netherlands present similarly high percentages of capacity utilization. 
Conf. Staff Rpt. at I-196 tbl. 78, I-206 tbl. 83. 

The Commission properly found that there was insufficient evidence 
to establish potential for product shifting, thus its negative threat deter- 
minations for Germany, Korea and the Netherlands are upheld. 


2. Canada: 


Petitioners argue that the majority’s negative threat finding was 
based upon weak evidence, particularly 1/ “self-serving” 1993 data from 
Canadian respondents regarding export and capacity projections, and 
2/ information that explained the increase in volume of Canadian 
imports as attributable to the relocation of certain Canadian steel pro- 
cessors to the United States. Defendant and defendant-intervenors 
respond that the Commission weighed all evidence on the record, and 
that there was not substantial evidence to support a finding of threat. 

The majority of the Commission concluded that imports of hot-rolled 
steel from Canada were not likely to suppress or depress prices of domes- 
tic steel, that the Canadian inventories did not support a threat finding, 
and that Canadian imports were not likely to increase to injurious lev- 
els. Final Det. at 62-63. To support this view, the majority relied upon 
data that Canadian imports generally oversold comparable U.S. prod- 
uct, that Canadian inventory volumes were small in the aggregate and 
as compared with total Canadian shipments, and that there was signifi- 
cant growth in Canadian home market shipments, along with a proj- 
ected decline in exports to the United States in 1993. Id.; Conf. Staff Rpt. 
at I-161 tbl. 60; Pub. Staff Rpt. at I-172 tbl. 110. 

In contrast, petitioners argue that other evidence indicates that 
Canadian imports did pose a threat. Petitioners refer to the steady 
increase in volume of imports over the period of investigation,”4 a 
20 percent increase of imports in the first quarter of 1993 as compared 
with the first quarter of 1992, the decline in price of Canadian imports 
over the period of investigation, and evidence that the domestic indus- 
try experienced a marked decrease in capital expenditures over the 
period. According to petitioners, these trends lead to the conclusion that 
the Canadian excess capacity would likely be directed at the US. 
market. 

Regarding the issue of pricing, the court notes that Commissioners 
Newdquist and Rohr, in their dissenting views, found that when the data 


24 The market share of Canadian imports increased from 1.2% to 1.9% over the period of investigation, and was in 
excess of the market share for Korean imports. Pub. Staff Rpt. at I-144 tbl. 103. 
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was reviewed on an individual product basis, there was evidence of 
mixed underselling and overselling. Final Det. at 79, 264; see also Conf. 
Staff Rpt. at N-6 tbl. N-5, N-26 tbl. N-23, N-28 tbl. N-25, N-44 tbl. 
N-41. Commissioner Rohr stated that even where Canadian prices had 
exceeded U.S. prices, in 4 out of 6 instances Canadian prices were declin- 
ing more rapidly. Final Det. at 79. Although the majority determined 
that instances of overselling of Canadian imports were significant over- 
all, by unit value, id. at 62, the evidence indicates that trends in pricing 
varied by product group. 

The evidence also shows that as a percentage of total shipments, over 
the period home market shipments were declining, and U.S. shipments 
nearly doubled. Conf. Staff Rpt. at I-161 tbl. 60. Canadian market 
penetration increased over the period, but the majority determined that 
this increase was not likely to rise to injurious levels, on the basis of 
respondents’ declining 1993 projections for imports levels, production 
and capacity, and volume increases in home and third country ship- 
ments. Final Det. at 62. The majority also credits evidence that approxi- 
mately 50 percent of the doubling in Canadian import volume in 1992 is 
explained by the migration of numerous Canadian steel processors 
across the border that have retained their supply relationships.?° Jd. at 
63. The implication being that such migration would not continue.”6 
While the majority acknowledged that capacity utilization did not 
exceed 80%,?’ see Conf. Staff Rpt. at I-161 tbl. 60, it chose to rely upon 
evidence that one producer had indicated it would be eliminating a sub- 
stantial amount of hot-rolled capacity, to find the decline in 1993 proj- 
ected capacity was supported. Conf. Final Det. at 99 n.388. 

In reaching a threat determination, the Commission is afforded 
discretion in interpreting the data, and the court does not weigh the evi- 
dence. Bando Chem. Indus., Ltd. v. United States, 16 CIT 133, 136, 787 
F. Supp. 224, 226 (1992), aff'd, 26 F3d 139 (Fed. Cir. 1994). While the 
court might weigh the evidence as did the Commissioners in the minor- 
ity, the court notes that even one of those Commissioners found this a 
borderline case. The underselling data was at best mixed, no lost sales 
were confirmed, Canadian inventories were low, Canadian home mar- 
ket shipments were growing, and price effects were found to be on the 
low side. Even though Canadian imports reached the highest market 
share of any group of imports, it was still below 2%. As it was permissible 
for the majority not to cumulate for threat purposes, the market share 
may be viewed in relative isolation. In these circumstances, the courts 
finds the negative threat determination substantially supported. 


25 See Pls.’ Post Oral Argument Subm., sec. VI (Threat), Tab 1, at 6-8 (Joint prehearing Br. of Canadian Resp’ts 
Regarding Threat of Material Injury by Hot-Rolled Imports). 


26 For purposes of future harm, once the processors are in the United States, they must be considered to be U.S. 
purchasers. 


27 Evidence on the record indicates that for Canadian producers, the break-even rate of capacity utilization is 


approximately 80%. See App. to Pls.” Mem. Supp. Mot. J. Agency R., Tab 4, Pet’rs’ Prehearing Br., vol. 7A (Threat) at 89 
(citing Am. Metal Market, Steel Outlook Gloomy in Canada, at 3 (Jan. 15, 1992)) 
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3. Netherlands: 


Petitioners raise the same objection to the majority’s negative threat 
determination for Dutch imports as for Canadian imports, alleging that 
the Commission relied mostly on respondents’ “self-serving” 1993 pro- 
jections for imports to the U.S. and ignored evidence of the rapid 
increase in Dutch import volume in reaching its conclusion. 

Defendant and defendant-intervenors counter that despite increases 
in market share over the period of investigation, the absolute volume 
and market share of Dutch imports were considered by the Commission 
to be too low overall to support a finding of threat. The Commission 
noted that although trends demonstrated shipments to home and third 
markets decreased as U.S. shipments increased, very low levels of 
imports overall and high capacity utilization levels supported a negative 
finding. Final Det. at 70. 

Commissioners Newquist and Rohr, in their dissenting views, found 
Dutch imports did pose a threat to the domestic industry. Commissioner 
Rohr noted that although Dutch imports did not currently have a price 
depressive effect, there were trends in capacity and export volume tend- 
ing to show that the U.S. market was increasingly important to the 
Dutch industry. Jd. at 80. The volume increase in Dutch imports over 
the period of investigation, however, is small. Pub. Staff Rpt. at I-135 
tbl. 94. 

In addition, instances of overselling of Dutch imports during the 
period of the investigation appear to be significant, exceeding undersel- 
ling substantially in volume. Jd. at I-172 tbl. 110; Conf. Staff Rpt. at 
N-26-N-28 tbls. N-23-N-25, N-43-N-44 tbls. N-39-N-40. Capacity 
utilization figures were high during the period of investigation, Conf. 
Staff Rpt. at I-206 tbl. 83, and the volume of imports was low, only 
amounting to no more than .6% of apparent domestic consumption. 
Final Det. at 70 & n.447; Pub. Staff Rpt. at I-135 tbl. 94, I-144 tbl. 103. 
The court finds there was substantial evidence to support the finding 
that Dutch imports did not pose a threat of material injury, thus the 
Commission’s finding must be sustained. 


CONCLUSION 


The plaintiffs have failed to demonstrate error in the ITC’s negative 
injury determination. Accordingly, the determination is sustained. 
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